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AND
TO:

AND
TO:

AND
TO:

AIRD & BERLIS LLP AND
Brookfield Place TO:
181 Bay Street, Suite 1800

Toronto, ON M5J 2T9

Steven L. Graff

Tel. +1.416.865.7726
lan Aversa

Tel. +1.416.865.3082
Miranda Spence

Tel. +416.865.6414

sgraff@airdberlis.com
iaversa@airdberlis.com
mspence@airdberlis.com

Counsel for the Superintendent of Financial
Services

HER MAJESTY THE QUEEN IN AND
RIGHT OF THE PROVINCE OF TO:
ONTARIO AS REPRESENTED BY

THE MINISTER OF FINANCE

P.O. Box 620

33 King Street West, 6th Floor

Oshawa, ON L1H 8E9

Kevin O’Hara
Tel:  +1.905.433.6934
Fax: +1.905.436.4510

kevin.ohara@ontario.ca

FINANCIAL SERVICES AND
REGULATORY AUTHORITY OF TO:
ONTARIO (“FSRA™)

5160 Yonge Street, 16th Floor

Toronto, Ontario M2N 6L9

Troy Harrison
Martina Aswani
Fax: +1.416.590.7070

troy.harrison@fsrao.ca
Martina.Aswani@fsrao.ca

CHAITONS LLP
5000 Yonge Street, 10th Floor
Toronto, Ontario M2N 7E9

Harvey Chaiton

Tel. +1.416.218.1129
George Benchetrit

Tel. +1.416.218.1141

harvey@-chaitons.com
george@chaitons.com

Court-Appointed Representative Counsel for
Investors

NORTON ROSE FULBRIGHT CANADA
LLP

Royal Bank Plaza, South Tower

200 Bay Street, Suite 3800, P.O. Box 84
Toronto, Ontario M5J 2Z4

Jennifer Teskey

Tel:  +1.416.216.2303
Jeremy Devereux

Tel:  +1.416.216.4073
Fax: +1.416.216.3930

Jennifer.teskey@nortonrosefulbright.com
Jeremy.devereux@nortonrosefulbright.com
BRAUTI THORNING ZIBARRAS LLP
161 Bay Street, Suite 2900,

Toronto, ON M5J 251

Jay Naster
Tel. +1.416.507.2442

jnaster@btzlaw.ca

Counsel to Building and Development
Mortgages Canada Inc., Canadian
Development Capital & Mortgage Services
Inc. and Ildina Galati
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AND
TO:

AND
TO:

AND

TO:

AND
TO:

BUILDING AND DEVELOPMENT
MORTGAGES CANADA INC.
(“BDMC”)

25 Brodie Drive, Unit 8

Richmond Hill, ON

L4B 3K7

AND
TO:

lldina Galati

igalati@bdmc.ca

ROBINS APPLEBY LLP AND
120 Adelaide Street West TO:
Suite 2600

Toronto, ON M5H 1T1

David Taub

Tel. +1.416.360.3354
John Fox

Tel. +1.416.360.3349

dtaub@robapp.com
ifox@robapp.com

Counsel to Fortress Real Developments
Inc.

BLANEY MCMURTRY LLP AND
2 Queen Street East, Suite 1500 TO:
Toronto, Ontario M5C 3G5

David Ullmann
Tel. +1.416.596.4289

dullmann@blaney.com

NOBLETON SOUTH HOLDINGS INC. AND
56 The Esplanade, Suite 206 TO:
Toronto, Ontario M5E 1A7

Domenic Fazari

dfazari@cityzen.ca

Borrower

CANADIAN DEVELOPMENT CAPITAL
& MORTGAGE SERVICES INC.
(“CDCM”)

25 Brodie Drive, Unit 7

Richmond Hill, ON

L4B 3K7

Julie Galati

joalati@cdcminc.ca

FORTRESS REAL DEVELOPMENTS
INC.

25 Brodie Drive, Unit 1

Richmond Hill, ON L4B 3K7

vince@fortressrdi.com
jawad@fortressrdi.com

PAUL BATES BARRISTER
100 Lombard St., Suite 302
Toronto, ON M5C 1M3

Paul Bates

pbates@batesbarristers.com

NOBLETON NORTH HOLDING INC.
368 Four Valley Drive

Concord, Ontario L4K 5Z1

Giuseppe Valela

jvalela@tercot.com

Borrower
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AND
TO:

AND
TO:

AND
TO:

AND
TO:

AND
TO:

BROOKHILL HOLDINGS INC.
56 The Esplanade, Suite 206
Toronto, ON M5E 1A7

Giuseppe Valela

jvalela@tercot.com

Borrower for Bowmanville

OWENS WRIGHT

20 Holly Street, Suite 300
Toronto, Ontario M4S 3B1
David Forgione

dforgione@owenswright.com

Counsel to numerous Borrowers
WELLINGTON HOUSE INC.
778 King Street West

Toronto, Ontario M5V 1N6
Brad Lamb

debbie@lambdevcorp.com

Borrower

O’CONNOR MACLEOD HANNA LLP
700 Kerr Street
Oakville, ON L6K 3W5

Orie Niedzviecki
niedzviecki@omh.ca

Counsel to JW Roberts Enterprises Inc.

FDS BROKER SERVICES INC.
160 Traders Blvd, Suite 202
Mississauga, ON L4Z 3K7

Zafar Khawaja

zafar@fdsbroker.com

AND
TO:

AND
TO:

AND
TO:

AND
TO:

AND
TO:

SOUTH WEST QUEENSVILLE
HOLDINGS INC.

56 The Esplanade, Suite 206
Toronto, Ontario M5E 1A7

Giuseppe Valela

jvalela@tercot.com

Borrower for Highlands of York
MILLER THOMSON LLP
40 King Street West, Suite 5800
Toronto, ON M5H 3S1

Craig Mills

cmills@millerthomson.com

Counsel to Brookhill Holdings Inc.

GOLDMAN, SLOAN, NASH & HARBER
LLP

480 University Avenue, Suite 1600

Toronto, ON M5G 1V2

David Nakelsky
davidn@gsnh.com

Counsel to Wellington House Inc.

FFM CAPITAL INC.
35 Silton Road
Woodbridge, ON L4L 7Z8

Tony Mazzoli
Krish Kochhar

tmazzoli@ffmcapital.com
kkochhar@ffmcapital.com

ROSEN GOLDBERG INC.
5255 Yonge Street, Suite 804
Toronto, ON, M2N 6P4

Info@rosengoldberg.com

Trustee to FDS Broker Services Inc.
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AND
TO:

AND
TO:

AND
TO:

AND
TO:

ROYAL CANADIAN MOUNTED
POLICE

Integrated Market Enforcement Team
20 Queen Street West, 15th Floor
Toronto, ON M5H 3R3

Jason Wong

jason.wong@rcmp-grc.qgc.ca

COMPUTERSHARE TRUST
COMPANY OF CANADA
100 University Avenue

12th Floor, South Tower
Toronto, ON M5J 2Y1

Robert Armstrong
Robert. Armstrong@computershare.com

DUNSIRE (LANDSDOWN) INC.
203A-465 Phillip Street

Waterloo, Ontario N2L 6C7
Shawn Keeper

shawn.keeper@dunsire.com

Borrower

LAMB BAUHAUS INC.
778 King Street West
Toronto, ON M5V 1N6
Brad Lamb

debbie@lambdevcorp.com

Borrower

AND
TO:

AND
TO:

AND
TO:

AND
TO:

TSUNAMI TECHNOLOGY GROUP INC.
215 Traders Blvd. East, Suite 16

Mississauga, ON L4Z 3K5

Don Tanner

dontanner@technoloqgy.ca

OLYMPIA TRUST COMPANY
200, 125-9 Avenue SE
Calgary, AB T2G 0P6

Jonathan Bahnuik
Johnny Luong

BahnuikJ@olympiatrust.com
LuongJ@olympiatrust.com
RSM CANADA LIMITED
11 King Street West

Suite 700, PO Box 27
Toronto, Ontario M5H 4C7

Jeffrey Berger

Jeff.berger@rsmcanada.com

Court-appointed Receiver of Dunsire
(Landsdown) Inc.

BEL CALGARY INC.
778 King Street West
Toronto, ON M5V 1N6
Brad Lamb

debbie@lambdevcorp.com

Borrower
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AND
TO:

AND
TO:

AND
TO:

AND
TO:

SUNRISE ACQUISITIONS (BOND
HEAD) INC.

50 West Wilmot Street, Suite 100
Richmond Hill, ON L4B 1M5

Sajjad Hussain

shussain@sunrisehomes.ca

Borrower

FORTRESS BROOKDALE INC.
1 - 25 Brodie Drive
Richmond Hill, ON L4B 3K7

Jawad Rathore
Vincenzo Petrozza

jawad@fortressrdi.com

vince@fortressrdi.com

Borrower

MEYER, WASSENAAR & BANACH
LLP

Royal Bank Bldg. 301-5001 Yonge St.
North York, Ontario M2N 6P6

Joseph Fried
jfried@mwb.ca

Counsel to Private Receiver of Brookdale
Project

AVERTON (RUTHERFORD) INC.
101 Riele Drive, Suite 310
St. Alberta, Alberta TSN 3X4

Paul Lanni

planni@averton.ca

Borrower

AND BRAESTONE DEVELOPMENT
TO: CORPORATION
85 Bayfield Street, Suite 500
Barrie, ON L4M 3A7

J. David Bunston
James Massey

dbunston@georgianinternational.com

Borrower

AND RSM CANADA LIMITED
TO: 11 King Street West, Suite 700
Toronto, ON M5H 4C7

Arif Dhanani
arif.dhanani@rsmcanada.com

Private Receiver of Brookdale

AND
TO: INC.
361 Connie Crescent, Suite 200
Concord, ON L4K 5R2

Desi Auciello

ramsey@cachetdevelopments.com

Borrower

AND CARLYLE COMMUNITIES
TO: (CRESTVIEW) INC.
20 Rivermede Road, Suite 204
Concord, ON

Naram Mansour

naram.mansour@carlylecommunities.com

EMERALD CASTLE DEVELOPMENTS

Borrower
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AND
TO:

AND
TO:

AND
TO:

AND
TO:

LAMB EDMONTON CORP.
778 King Street West

Toronto, ON M5V 1N6

Brad Lamb

debbie@lambdevcorp.com

Borrower

THE HARLOWE INC.
778 King Street West
Toronto, ON M5V 1N6
Brad Lamb

debbie@lambdevcorp.com

Borrower

THICKSON ROAD 407, WHITBY
LIMITED

9000 Keele Street, Unit 4

Concord, Ontario L4K 0B3

Mario Bottero

mario@rosewatergroup.com

Borrower

2309918 ONTARIO INC.

30 Wertheim Court, Unit 3, Building A,
Richmond Hill, Ontario L4B 1B9

Dino Sciavilla

sales@pacedev.ca

Eden Borrower

AND
TO:

AND
TO:

AND
TO:

AND
TO:

AVERTON HOMES (PRESCOTT) INC.
101 Riele Drive, Suite 310

St. Alberta, AB T8N 3X4

Paul Lanni

planni@averton.ca

Borrower

GOLDMAN SLOAN NASH & HARBER
LLP

480 University Avenue Suite 1600

Toronto, ON M5G 1V2

Robert Jackson
Jackson@gsnh.com

Counsel to The Harlowe Inc.

HARRIS, SHEAFFER LLP
4100 Yonge Street, Suite 610
Toronto, ON M2P 2B5

Raz Nicolae
rnicolae@harris-sheaffer.com

Counsel to Whitby Borrower

DAVID CHONG
1370 Don Mills Road
Don Mills, ON M3B 3N7

David Chong
Tel. +1.416.510.2233

David@davidchong.ca

Counsel to 2309918 Ontario Inc.
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AND
TO:

AND
TO:

AND
TO:

AND
TO:

2301132 ONTARIO INC.
11025 Lakeridge Road
Port Perry, Ontario L9L 1V7

AND
TO:

Brian Tilley

catalinadevelopments@gmail.com

Borrower

DLA PIPER AND
1 First Canadian Place TO:
100 King Street West, Suite 6000

Toronto, ON M5X 1E2

Edmund Lamek
Edmond.lamek@dlapiper.com

Danny Nunes
danny.nunes@dlapiper.com

Counsel to 2301132 Ontario Inc. and
2309840 Ontario Inc.

BENNETT JONES LLP AND
1 First Canadian Place TO:
100 King Street West, Suite 3400

Toronto, ON M5X 1A4

Sean Zweig

Zweigs@bennettjones.com

Counsel to Georgetown Proposal Trustee
BEL-EDMONTON INC. AND
778 King Street West TO:
Toronto, Ontario M5V 1N6

Brad Lamb

debbie@lambdevcorp.com

Borrower

2309840 ONTARIO INC.
11025 Lakeridge Road

Port Perry, Ontario LOL 1V7
Brian Tilley

catalinadevelopments@gmail.com

Borrower

KSV KOFMAN INC.
150 King Street Westm Suite 2308
Toronto, ON M5H 1J9

Bobby Kofman
bkofman@ksvadvisory.com

Jonathan Joffe
jjoffe@ksvadvisory.com

Proposal Trustee for Georgetown Borrower

WORTHINGTON HOMES
(HUMBERTON) INC.

164 Nelson Street

Oakville, Ontario L6L 3J2

Daniel Marion

dan@kingridgedevelopments.ca

Borrower

KING SQUARE LTD.

50 Acadia Avenue, Suite 310
Markham, Ontario L3R 0B3
Wen Yi Wang

oswin@Kkingsquare.ca

Borrower
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AND
TO:

AND
TO:

AND
TO:

AND
TO:

KINGRIDGE DEVELOPMENT
CORPORATION

235 Speers Road

Oakville, Ontario L6K 2E8

Daniel Marion

dan@kingridgedevelopments.ca

Borrower

DUNSIRE (1041 LAKESHORE) INC.
203A-465 Phillip Street

Waterloo, Ontario N2L 6C7

Shawn Keeper

shawn.keeper@dunsire.com

Borrower

KINGRIDGE (OAKVILLE EAST) INC.

1660 North Service Road East, Suite 109B
Oakville, Ontario N6H 7G3

Daniel Marion

dan@kingridgedevelopments.ca

Borrower

2382917 ONTARIO INC.
500 Hanlon Creek Blvd
Guelph, Ontario N1C 0A1

Lee Piccolo
Ryan Scott

info@fusionhomes.com
rscott@fusionhomes.com

Borrower

AND
TO:

AND
TO:

AND
TO:

AND
TO:

WORTHINGTON HOMES
(HUMBERTON) INC.

164 Nelson Street

Oakville, Ontario L6L 3J2

Daniel Marion

dan@kingridgedevelopments.ca

Borrower

DUNSIRE (1407 LAKESHORE) INC.

203A-465 Phillip Street
Waterloo, Ontario N2L 6C7

Shawn Keeper

shawn.keeper@dunsire.com

Borrower

L RICHMOND CORP.
778 King Street West
Toronto, Ontario M5V 1N6

Brad Lamb

debbie@lambdevcorp.com

Borrower

MILLER THOMSON LLP
40 King Street West, Suite 5800
Toronto, ON M5H 3S1

Kyle Hampson

khampson@millerthomson.com

Counsel to 2382917 Ontario Inc
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AND
TO:

AND
TO:

AND
TO:

AND
TO

LAMB CALGARY INC.
778 King Street West
Toronto, Ontario M5V 1N6
Brad Lamb

debbie@lambdevcorp.com

Borrower

SMYGINE (LAKEEAST) INC.
6021 Yonge Street, Suite 229
Toronto, Ontario M2M 3W2
Mike Petrovski

mike@enginedevelopments.ca

Borrower

TENENBAUM & SOLOMON LLP
7181 Woodbine Avenue
Markham, ON L3R 1A3

Samantha Solomon
samantha@tsklaw.ca

AND
TO:

AND
TO:

AND
TO:

Counsel to Borrower to Halo and Smygine

UNION WATERFRONT INC.
1-25 Brodie Drive

Richmond Hill, Ontario L4B 3K7
Vincenzo Petrozza

vince@fortressrdi.com

Borrower

AND
TO:
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TORKIN MANES LLP
151 Yonge Street, Suite 1500
Toronto, ON M5C 2W7

Michael Tamblyn
Tel. +1.416.777.5366

mtamblyn@torkinmanes.com

HALO TOWNHOMES INC.
229-6021 Yonge Street
Toronto, Ontario M2M 3W2

Mike Petrovski
Sayf Hassan
Konstantine Simionopoulos

mike@enginedevelopments.ca

Borrower

AMADON-WESTWATER PROJECTS
LTD.

426B William Street

Victoria, British Columbia V9A 3Y9

Max TomaszewsKi

mtomaszewski@amadongroup.com

Borrower

MSI SPERGEL

msi Spergel Inc.

21 King Street West, Suite 1602
Hamilton, Ontario, L8P 4W7

tpringle@spergel.ca

Court Appointed Receiver of Union Waterfront
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AND
TO:

AND
TO:

AND
TO:

LEVINE SHERKIN BOUSSIDAN AND
BARRISTERS TO:
23 Lesmill Road, Suite 300

Toronto, ON M3B 3P6

MITCHELL WINE, BARRISTER &
SOLICITOR

20 Adelaide Street E., Suite 1301
Toronto, ON M5C 2T6

Kevin Sherkin

Tel: +1.416.224.2400 ext. 120
Mitchell Wine
Tel: +1.416.477.5524

kevin@Isblaw.com
mwine@MSTWLaw.com

Counsel for certain proposed representative
plaintiffs in class action proceedings
against BDMC and other parties

WESTGATE PROPERTIES LTD. AND
1 - 25 Brodie Drive TO:
Richmond Hill, ON L4B 3K7

Jawad Rathore

Vincenzo Petrozza

jawad@fortressrdi.com
vince@fortressrdi.com

Borrower

AND
TO:

FORTRESS COLLIER CENTRE LTD.
1 - 25 Brodie Drive
Richmond Hill, ON L4B 3K7

Jawad Rathore

Vincenzo Petrozza

jawad@fortressrdi.com
vince@fortressrdi.com

Borrower
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MCAP INC.
400-200 King Street West
Toronto, ON M5H 3T4

Mark Adams
Mark.Adams@mcap.com

Philip Frank
Philip.Frank@mcap.com

Bruno lacovetta
Bruno.lacovetta@mcap.com

FORTRESS CHARLOTTE 2014 INC.
1 — 25 Brodie Drive

Richmond Hill, ON L4B 3K7

Jawad Rathore

jawad@fortressrdi.com

Borrower

FORTRESS CARLYLE PETER STREET
INC.

20 Rivermede Road, Suite 204

Concord, Ontario L4K 3N3

Naram Mansour
Jawad Rathore

jawad@fortressrdi.com

Borrower
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AND
TO:

AND
TO:

AND
TO:

AND
TO:

6566074 MANITOBA LTD. AND
1-25 Brodie Drive TO:
Richmond Hill, Ontario L4B 3K7

Jawad Rathore
Vincenzo Petrozza

jawad@fortressrdi.com

vince@fortressrdi.com

Borrower

OLD MARKET LANE INC. AND
1-25 Brodie Drive TO:
Richmond Hill, Ontario L4B 3K7

Vincenzo Petrozza

vince@fortressrdi.com

Borrower

2221563 ONTARIO INC. AND
1-25 Brodie Drive TO:
Richmond Hill, Ontario L4B 3K7

Vincenzo Petrozza

vince@fortressrdi.com

Borrower

AND
TO:

SOBLE, RICKARDS & ASSOCIATES
1660 North Service Rd. E, Suite 117
Oakville, Ontario L6H 7G3

David O. Rickards
Tel: 416.842.9002

drickards@soblerickards.ca

Counsel to Kingridge (Speers) Inc.
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Derek Sorrenti
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Derek.sorrenti@sorrentilaw.com
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TO:
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Ben Rabidoux
Tel: 519.477.5211

Ben@northcove.net

TORKIN MANES LLP AND
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Leonard D. Rodness
Tel: +1.416.777.5409
Fax: +1.888.587.9139
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Counsel to 2382917 Ontario Inc
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Leanne Williams
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40 King Street West, Suite 5800
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Paul Guaragna
Asim Igbal

pguaragna@millerthomson.com
aigbal@millerthomson.com

Counsel to Fernbrook Homes (Brookdale)
Limited

MSTW PROFESSIONAL
CORPORATION

20 Adelaide St. E., Ste. 1301
Toronto, ON M5C

2T6

Mitchell Wine
Tel: +1.416.477.5524
Fax: +1.416.777.2050

mwine@MSTWLaw.com

Counsel to the Plaintiffs in Court File
No. CV-17-570361-00CP


mailto:Derek.sorrenti@sorrentilaw.com
mailto:Derek.sorrenti@dslaw.ca
mailto:DJMiller@tgf.ca
mailto:lwilliams@tgf.ca
mailto:Ben@northcove.net
mailto:pguaragna@millerthomson.com
mailto:aiqbal@millerthomson.com
mailto:lrodness@torkinmanes.com

Email List:

mdelellis@osler.com; jdacks@osler.com; jerickson@osler.com; mcalvaruso@osler.com;
sstidwill@osler.com; naveed@faanmortgageadmin.com; daniel@faanmortgageadmin.com:;
lana@faanmortgageadmin.com; shelby@faanmortgageadmin.com; naomi@faanmortgageadmin.com;
sgraff@airdberlis.com; iaversa@airdberlis.com; mspence@airdberlis.com;
Jennifer.teskey@nortonrosefulbright.com; Jeremy.devereux@nortonrosefulbright.com;
dtaub@robapp.com; jfox@robapp.com; jnaster@btzlaw.ca; dullmann@blaney.com;
harvey@chaitons.com; george@chaitons.com; troy.harrison@fsrao.ca; Martina.Aswani@fsrao.ca;
kevin.ohara@ontario.ca; vince@fortressrdi.com; jawad@fortressrdi.com; BahnuikJ@olympiatrust.com;
LuongJ@olympiatrust.com; sales@pacedev.ca; dfazari@cityzen.ca; catalinadevelopments@gmail.com;
jvalela@tercot.com; dan@kingridgedevelopments.ca; debbie@lambdevcorp.com;
jessica@lambdevcorp.com; brad@lambdevcorp.com; oswin@Kkingsquare.ca;
mike@enginedevelopments.ca; shawn.keeper@dunsire.com; planni@averton.ca;
info@fusionhomes.com; mtomaszewski@amadongroup.com; mario@rosewatergroup.com;
naram.mansour@carlylecommunities.com; ramsey@cachetdevelopments.com;
shussain@sunrisehomes.ca; dbunston@georgianinternational.com;
pgoldfischer@solotexcorporation.com; pbates@batesbarristers.com; Jeff.berger@rsmcanada.com;
tmazzoli@ffmcapital.com; kkochhar@ffmcapital.com; zafar@fdsbroker.com; igalati@bdmc.ca;
cmills@millerthomson.com; davidn@gsnh.com; niedzviecki@omh.ca; kevin@Isblaw.com;
mwine@MSTWLaw.com; David@davidchong.ca; mtamblyn@torkinmanes.com;
Mark.Adams@mcap.com; Philip.Frank@mcap.com; Bruno.lacovetta@mcap.com; jgalati@cdcminc.ca;
tpringle@spergel.ca; arif.dhanani@rsmcanada.com; danny.nunes@dlapiper.com;
Edmond.lamek@dlapiper.com; jjoffe@ksvadvisory.com; bkofman@ksvadvisory.com;
zweigs@bennettjones.com; samantha@tsklaw.ca; jfried@mwb.ca; khampson@millerthomson.com;
Jackson@gsnh.com; rnicolae@harris-sheaffer.com; Robert. Armstrong@computershare.com;
Info@rosengoldberg.com; dforgione@owenswright.com; jason.wong@rcmp-gre.gc.ca,;
drickards@soblerickards.ca; pcho@weirfoulds.com; Derek.sorrenti@sorrentilaw.com;
Derek.sorrenti@dslaw.ca; DIJMiller@tgf.ca; lwilliams@tgf.ca; Ben@northcove.net; wf@friedmans.ca;
pfesharaki@tgf.ca; Imargulies@robapp.com; nmusclow@Iso.ca; HJankovi@Iso.ca;
gmurdoch@sorbaralaw.com; aigbal@millerthomson.com; pguaragna@millerthomson.com;
rscott@fusionhomes.com; lrodness@torkinmanes.com; mwine@MSTWLaw.com

14


mailto:mdelellis@osler.com
mailto:jdacks@osler.com
mailto:jerickson@osler.com
mailto:mcalvaruso@osler.com
mailto:sstidwill@osler.com
mailto:naveed@faanmortgageadmin.com
mailto:daniel@faanmortgageadmin.com
mailto:lana@faanmortgageadmin.com
mailto:shelby@faanmortgageadmin.com
mailto:naomi@faanmortgageadmin.com
mailto:sgraff@airdberlis.com
mailto:iaversa@airdberlis.com
mailto:mspence@airdberlis.com
mailto:Jennifer.teskey@nortonrosefulbright.com
mailto:Jeremy.devereux@nortonrosefulbright.com
mailto:dtaub@robapp.com
mailto:jfox@robapp.com
mailto:jnaster@btzlaw.ca
mailto:dullmann@blaney.com
mailto:harvey@chaitons.com
mailto:troy.harrison@fsrao.ca
mailto:Martina.Aswani@fsrao.ca
mailto:kevin.ohara@ontario.ca
mailto:vince@fortressrdi.com
mailto:jawad@fortressrdi.com
mailto:BahnuikJ@olympiatrust.com
mailto:LuongJ@olympiatrust.com
mailto:sales@pacedev.ca
mailto:dfazari@cityzen.ca;%20catalinadevelopments@gmail.com
mailto:jvalela@tercot.com
mailto:dan@kingridgedevelopments.ca
mailto:iliana@lambdevcorp.com
mailto:jessica@lambdevcorp.com
mailto:oswin@kingsquare.ca
mailto:mike@enginedevelopments.ca
mailto:shawn.keeper@dunsire.com
mailto:planni@averton.ca
mailto:info@fusionhomes.com
mailto:mtomaszewski@amadongroup.com
mailto:mario@rosewatergroup.com
mailto:naram.mansour@carlylecommunities.com
mailto:ramsey@cachetdevelopments.com
mailto:shussain@sunrisehomes.ca
mailto:dbunston@georgianinternational.com
mailto:pgoldfischer@solotexcorporation.com
mailto:pbates@batesbarristers.com
mailto:Jeff.berger@rsmcanada.com
mailto:tmazzoli@ffmcapital.com
mailto:kkochhar@ffmcapital.com
mailto:zafar@fdsbroker.com
mailto:igalati@bdmc.ca
mailto:cmills@millerthomson.com
mailto:davidn@gsnh.com
mailto:niedzviecki@omh.ca
mailto:kevin@lsblaw.com
mailto:mwine@MSTWLaw.com
mailto:David@davidchong.ca
mailto:mtamblyn@torkinmanes.com
mailto:Mark.Adams@mcap.com
mailto:Philip.Frank@mcap.com
mailto:Bruno.Iacovetta@mcap.com
mailto:jgalati@cdcminc.ca
mailto:tpringle@spergel.ca
mailto:arif.dhanani@rsmcanada.com
mailto:danny.nunes@dlapiper.com
mailto:Edmond.lamek@dlapiper.com
mailto:jjoffe@ksvadvisory.com
mailto:bkofman@ksvadvisory.com
mailto:zweigs@bennettjones.com
mailto:samantha@tsklaw.ca
mailto:jfried@mwb.ca
mailto:khampson@millerthomson.com
mailto:Jackson@gsnh.com
mailto:rnicolae@harris-sheaffer.com
mailto:Robert.Armstrong@computershare.com
mailto:Info@rosengoldberg.com
mailto:dforgione@owenswright.com
mailto:jason.wong@rcmp-grc.gc.ca
mailto:drickards@soblerickards.ca
mailto:pcho@weirfoulds.com
mailto:Derek.sorrenti@sorrentilaw.com
mailto:Derek.sorrenti@dslaw.ca
mailto:DJMiller@tgf.ca
mailto:lwilliams@tgf.ca
mailto:Ben@northcove.net
mailto:wf@friedmans.ca
mailto:pfesharaki@tgf.ca
mailto:lmargulies@robapp.com
mailto:nmusclow@lso.ca
mailto:HJankovi@lso.ca
mailto:gmurdoch@sorbaralaw.com
mailto:aiqbal@millerthomson.com
mailto:pguaragna@millerthomson.com
mailto:rscott@fusionhomes.com
mailto:lrodness@torkinmanes.com
mailto:mwine@MSTWLaw.com

INDEX

TAB | DOCUMENT PAGE NO.
A. Notice of Motion dated September 15, 2020 1

B. Nineteenth Report of the Trustee dated September 15, 2020 15

C. Draft Order (Orchard Discharge Approval) 102



sstidwill
Highlight


TAB A



Court File No. CV-18-596204-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

BETWEEN
THE SUPERINTENDENT OF FINANCIAL SERVICES
Applicant

-and -

BUILDING & DEVELOPMENT MORTGAGES CANADA INC.

Respondent

APPLICATION UNDER SECTION 37 OF THE
MORTGAGE BROKERAGES, LENDERS AND ADMINISTRATORS ACT, 2006, S.O. 2006,
c. 29 and SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.0. 1990 c. C.43

NOTICE OF MOTION
(Orchard Approval Order)

FAAN Mortgage Administrators Inc., in its capacity as Court-appointed trustee
(“Trustee”) of all of the assets, undertakings and properties of Building & Development
Mortgages Canada Inc. (formerly Centro Mortgage Inc.) (“BDMC”) pursuant to section 37 of the
Mortgage Brokerages, Lenders and Administrators Act, 2006, S.O. 2006, c. 29, as amended,
(“MBLAA”) and section 101 of the Courts of Justice Act, R.S.0. 1990, c. C.43, as amended, will
make a motion before a judge of the Ontario Superior Court of Justice (Commercial List)
(“Court”) on September 22, 2020 at 12:00 p.m., or as soon after that time as the motion can be
heard, by videoconference in Toronto, in accordance with the changes to the operations of the
Commercial List in light of the COVID-19 pandemic.

PROPOSED METHOD OF HEARING: The motion is to be heard orally.



THE MOTION IS FOR:

1. An Order (“Orchard Approval Order”) substantially in the form attached to the Motion

Record, inter alia (capitalized terms used and not defined in this paragraph have the meanings

ascribed to them below):

(@)

(b)

(©)

(d)

(€)

if necessary, abridging the time for service of this Notice of Motion and the Motion

Record and dispensing with service on any person other than those served;

confirming and approving the Trustee and OTC discharging the Orchard Mortgages
registered on title to the Property in respect of the Orchard Loans in connection with
the Orchard Sale Transaction upon receipt of, or arrangements satisfactory to the
Trustee made for the receipt of, the BDMC Discharge Payment and authorizing the
Trustee and OTC to take any other steps necessary to facilitate the closing of the

Orchard Sale Transaction, in their sole discretion;

authorizing the Trustee to make a pari-passu distribution of the Realized Property
to be received from the Orchard Sale Transaction, net of the 15% administrative
holdback required in accordance with paragraph 3(b) of the Realized Property Order,
as amended by the Braestone Settlement Approval Order and the Harlowe
Settlement Approval Order, to the syndicated mortgage lenders who advanced funds
to the Orchard Project pursuant to the Original Loan Agreement (“Original
Individual Lenders”) and the Hybrid Loan Agreement (“Hybrid Individual
Lenders”) (collectively, the “Orchard Individual Lenders”);

sealing Confidential Appendix “1” to the Nineteenth Report until further order of
the Court; and

approving the Nineteenth Report and the Trustee’s activities set out therein; and

2. Such further and other relief as this Court may deem just.
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THE GROUNDS FOR THE MOTION ARE:
Background

1. Pursuant to the Order of the Court in respect of BDMC dated April 20, 2018
(“Appointment Order”), FAAN Mortgage Administrators Inc. was appointed as the Trustee,
without security, of all of the assets, undertakings and properties of BDMC, including, without
limitation, all of the assets in the possession or under the control of BDMC, its counsel, agents
and/or assignees but held on behalf of any other party, including, but not limited to, Investors (as
defined below), brokers, or borrowers, in each case whether or not such property is held in trust or

is required to be held in trust;

2. The purpose of the Trustee’s appointment is to protect the interests of the members of the
investing public who invested in syndicated mortgage loans made by BDMC in respect of certain
real estate development projects secured by mortgages (typically third-ranking or lower priority

charges) registered on title to the applicable real property (“Investors”);

3. To date, the Trustee has filed eighteen reports with the Court, which describe the Trustee’s
activities in carrying out its mandate under the Appointment Order. In connection with this Motion,
the Trustee is filing its Nineteenth Report to Court dated September 15, 2020 (“Nineteenth
Report”), which describes the Trustee’s activities in connection with, and other matters relating
to, the Orchard Project (as defined below). Capitalized terms used but not defined herein have the

meanings given in the Nineteenth Report;

4, The First Report of the Trustee dated June 19, 2018 (“First Report”) described the need
for certain interim stabilization measures, including, among other things, clarification related to
the use of certain funds held in BDMC’s accounts, to allow the Trustee to discharge its obligations
pursuant to the Appointment Order, perform BDMC’s administrative tasks, and to commence an
in-depth review of the real estate development projects that were funded in part through the

syndicated mortgage loans that were administered by BDMC;

5. The Interim Stabilization Order was issued by the Court on June 26, 2018 and, among other
things, required the Trustee to hold, in a separate account, until further order of the Court (I) all
funds held or received by the Trustee as a result of a repayment (in whole or in part) of principal
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on any loan or other indebtedness administered by BDMC on behalf of Investors, whether or not
(i) secured by any Real Property Charges in the name of BDMC or an RRSP Trustee, (ii) received
before or after the date of the Appointment Order, or (iii) paid or payable in trust, plus (1) all
interest paid or payable to BDMC or the Trustee at the time such repayment (in whole or in part)

of principal is made (collectively, “Realized Property”);

6. The Second Report of the Trustee dated October 23, 2018 (“Second Report”) provided a
further comprehensive update on the Trustee’s activities undertaken since the date of the First
Report. The Second Report also contained information in support of the Realized Property Order;

7. The Realized Property Order was issued by the Court on October 30, 2018 and, among
other things:

@ required the Trustee to distribute (when aggregated with previous distributions) 70%
of the Realized Property;

(b) required the Trustee to retain 30% of all Realized Property; and

(©) authorized the Trustee to use the retained Realized Property to aid the Trustee in
complying with the Appointment Order and in carrying out its mandate, as the
Trustee, in its sole discretion, considered necessary or desirable for the
administration of the estate, including in respect of those matters set out in paragraph
17 of the Interim Stabilization Order;

8. On November 28, 2018, the Court granted the Braestone Settlement Approval Order, which
approved, among other things, an amendment to the Realized Property Order that required the
Trustee to distribute (when aggregated with previous distributions) 80% of all Realized Property

to Investors following receipt of the payment from the Braestone Borrower;

0. On December 20, 2018, the Court granted the Harlowe Settlement Approval Order, which
approved, among other things, a further amendment to the Realized Property Order that required
the Trustee to distribute (when aggregated with previous distributions) 85% of all Realized

Property to Investors following receipt of the payment from the Harlowe Borrower;
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10.  The Trustee indicated in its previous Reports that it continues to attempt to seek to
maximize recoveries for Investors and to advance potential transactions related to various projects.
Further, the structure, form and recovery associated with a potential transaction will depend on the
specific facts and attributes related to each unique project;

11. In this regard, the Trustee has been advised that Lamb Calgary Inc. (the “Orchard
Borrower”) is in possession of a signed agreement of purchase and sale (the “APS”) in respect of
a sale (the “Orchard Sale Transaction”) of the properties located at 602, 606, 610, 620, 624, 626,
and 628, 12th Avenue SE, Calgary, Alberta (collectively, the “Orchard Project” or “Property”),
which Property is subject to two mortgages registered on title in favour of BDMC and Olympia
Trust Company (“OTC”) and which APS would require the Trustee to discharge the Orchard
Mortgages (as defined below);

Confirmation and Approval of Discharge

The Orchard Project

12.  The Orchard Project is an approved high-density, multifamily development site that spans
approximately 1.4 acres in the downtown Calgary neighbourhood of Victoria Park. The proposed
plan for the Orchard Project is a two tower, 20-story complex;

13. Presently, the Property is being used as a surface parking lot, generating some rental
income for the Orchard Borrower but at an amount that the Orchard Borrower advises is

insufficient to cover the Property’s monthly carrying costs;

The Orchard Loans

14. The Orchard Borrower and BDMC are parties to two loan agreements in respect of the
Orchard Project: (i) a loan agreement dated January 23, 2014 (“Original Loan Agreement”); and
(i1) a loan agreement dated April 16, 2016 (“Hybrid Loan Agreement”); the loans made pursuant
to the Original Loan Agreement and the Hybrid Loan Agreement, shall be referred to as the

“Original Loan” and the “Hybrid Loan”, respectively, and, together, the “Orchard Loans”;

15.  According to BDMC'’s records, as at August 31, 2020, the total amount owing to the
Original Individual Lenders in connection with the Original Loan Agreement was approximately
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$18.6 million (comprised of approximately $14.2 million in principal and approximately $4.4

million in accrued interest);

16.  According to BDMC’s records, as at August 31, 2020, the total amount owing to the Hybrid
Individual Lenders in connection with the Hybrid Loan Agreement was approximately $1.87
million (comprised of approximately $1.55 million in principal and approximately $320,000 in

accrued interest);

17. The Original Individual Lenders hold a charge registered on title to the Property in third
position, and the Hybrid Individual Lenders hold a charge registered on title to the Property in

fourth position (together, the “Orchard Mortgages™);

Priority Mortgages

18. In addition to the Orchard Loans, there are two additional mortgages registered on title to
the Property that, as at August 31, 2020, in aggregate total $4.3 million of principal (and
approximately $4.9 million including accrued interest) and are registered in priority to the Orchard

Loans;

19. The principal balance of each priority mortgage is as follows: (a) Lanyard Investments Inc.
(“Lanyard”) holds a first priority mortgage registered on title to the Property in the amount of
$2.3 million (“Lanyard Mortgage™); and (b) BJL Properties Inc. (“BJL”), an entity related to the
Orchard Borrower, holds a second priority mortgage registered on title to the Property in the

amount of $2 million (collectively, the “Priority Mortgages™);

20. BDMC and OTC, on behalf of the Original Individual Lenders and the Hybrid Individual
Lenders, executed postponements in favour of the Priority Mortgages in connection with a

refinancing that was completed in 2017, which have been registered on title to the Property;

21. The mortgages registered in favour of Lanyard and BJL are the only charges registered on
title to the Property in priority to the Orchard Loans;

22, Payments on the Lanyard Mortgage are now past due, and the mortgage is in default;
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Execution of the APS by the Orchard Borrower

23. The Trustee understands that in or around 2017, the funds available to the Orchard
Borrower were exhausted and that certain companies related to the principal of the Orchard
Borrower (the “Related Parties”) began advancing funds to the Orchard Project (the “Related

Party Funding”);

24.  The Trustee has been advised by the Orchard Borrower that the Related Party Funding was
used to both service the Lanyard Mortgage and to fund other project costs while the Orchard

Borrower evaluated its options for the Orchard Project in light of unfavourable market conditions;

25.  With no meaningful improvement in the market for a development like the Orchard Project,
and no near-term expectation of improvement, by late 2019 the Orchard Borrower determined that

it was no longer willing to finance the Orchard Project and decided to list the Property for sale;

26. In January 2020, without consulting the Trustee, the Orchard Borrower retained CBRE to
list the Property for sale (the “Listing Agent”);

217, In early June 2020, the Orchard Borrower presented the Trustee with a signed APS that it

had entered into with Trico Developments (1990) Ltd. in respect of the Orchard Sale Transaction;

28. The proposed Orchard Sale Transaction was subject to certain due diligence conditions,

which the Trustee has been informed by the Orchard Borrower have now been satisfied;

29. The Orchard Borrower entered into the APS without consulting the Trustee
notwithstanding: (i) the purchase price was insufficient to repay the amounts owing to the Orchard
Individual Lenders in full; and (ii) the APS required the Trustee to discharge the Orchard
Mortgages;

30. A copy of the APS, redacted for certain financial information, is attached as Appendix “7”

to the Nineteenth Report;

31. A copy of the unredacted APS and information detailing the estimated recovery for
Orchard Individual Lenders is included as Confidential Appendix “1” to the Nineteenth Report,

which is subject to a request for a sealing order and described further below;
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Trustee’s Review of the APS and Consideration of Alternative Options

32. Despite the foregoing, in order to determine the best possible outcome for the Orchard
Individual Lenders in the circumstances, the Trustee proceeded to perform a review of the Orchard
Sale Transaction;

33. In August 2018, the Trustee had commissioned an independent real estate appraiser to
provide an as-is appraisal of the Property (“Appraisal”), which reflects an appraised value that is

significantly higher than the purchase price in the APS;

34.  As part of the Trustee’s review of the Orchard Sale Transaction, the Trustee engaged in
discussions with its appraiser who advised that: (i) there has been limited development in the
surrounding area; (ii) there have been relatively few land sale transactions in the Calgary
marketplace since the Appraisal was completed; and (iii) since the onset of the COVID-19
pandemic and the suppressed oil prices that followed, there is significantly more uncertainty in the

Calgary market relative to when the Appraisal was completed;

35.  The Trustee also engaged in discussions with the Listing Agent as part of its review, who
advised that the Property was marketed to approximately 80 prospective purchasers, spanning both
local and national markets and both institutional and private investor groups;

36.  The Trustee understands that the list of prospective purchasers included all known targets

for the area including parties that had been active in the Alberta marketplace;

37. Should the Orchard Sale Transaction be completed for the agreed upon purchase price,
following repayment of amounts owing under the Priority Mortgages and other closing costs, there
will be minimal proceeds available for distribution to the Orchard Individual Lenders, being an
amount equal to the portion of the purchase price set out in the APS that is in excess of the amounts
owed under the Priority Mortgages and reasonable and documented costs properly incurred to
effect the closing of the Orchard Sale Transaction (the “BDMC Discharge Payment”);

38. In light of the modest recovery for the Orchard Individual Lenders, the Trustee considered
whether there were any alternatives to the Orchard Sale Transaction that could have a more

favourable result;
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39.  The Trustee is of the view that the only alternative that could result in a more favourable
outcome would have been a long-term hold by the Orchard Borrower until such time that the
Calgary market could either support a higher price for a land transaction or until there was
sufficient demand to support the development of the proposed condominium project (or some other
design and use of the Property). However, the Trustee understands that the Orchard Borrower is
unable to raise additional financing required to continue supporting the ongoing project costs,

including to service the Lanyard Mortgage;

40.  Asnoted above, the Orchard Borrower has advised that the Lanyard Mortgage is in default
and, should the Orchard Sale Transaction not be completed, the Trustee understands that the
Property could be sold pursuant to an enforcement proceeding, a process which would likely result
in a lower purchase price than that contemplated by the Orchard Sale Transaction and, accordingly,
a lower recovery for the Orchard Individual Lenders;

41.  The Trustee and Representative Counsel are of the view that although the Orchard Sale
Transaction only provides a modest recovery for the Orchard Individual Lenders, it offers the
greatest opportunity for some recovery in the circumstances and, accordingly, it is appropriate to
consent to discharging the Orchard Mortgages registered on title to the Property as part of the

Orchard Sale Transaction;

Additional Priority Claims

42. The Orchard Borrower provided the Trustee with a summary as of September 2020 of
amounts in addition to the Priority Mortgages that it was of the view should be paid from the

proceeds of the Orchard Sale Transaction in priority to the Orchard Loans;

43.  These amounts totaled approximately $2 million, and included, among other things, the
Related Party Funding advanced to the Orchard Project to cover the carrying costs of the Property
and other amounts and fees (the “Related Party Claim”);

44, If the Related Party Claim was to be paid in full from the proceeds of the Orchard Sale
Transaction in priority to the Orchard Loans, after repayment of the Priority Mortgages and other

closing costs, there would be no funds available for distribution to the Orchard Individual Lenders;
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45.  The Trustee reviewed the Related Party Claim and indicated to the Orchard Borrower that
it would not consent to such a payment in priority to the Orchard Loans and, after extensive

negotiations between the parties, the Related Parties agreed to forego the Related Party Claim;

46. As a result of the above, the amounts that will be paid in priority to the Orchard Loans will
be the Priority Mortgages, which as at August 31, 2020 total approximately $4.9 million including
unpaid interest, and the remaining proceeds from the Orchard Sale Transaction, net of

commissions and other closing costs, would be paid to BDMC;
Proposed Distribution

47. In or around December 2016, in connection with the entering into of the Hybrid Loan
Agreement, BDMC and OTC, on behalf of the Original Individual Lenders and the Hybrid
Individual Lenders, entered into a pari-passu agreement (the “Pari Passu Agreement”) that
addresses the priority of the Orchard Mortgages as between the Original Loan Agreement and the
Hybrid Loan Agreement;

48. Pursuant to the Pari Passu Agreement, notwithstanding any provision contained in the
security documentation governing the Original Loan Agreement or the Hybrid Loan Agreement,
BDMC, on behalf of the Original Individual Lenders and the Hybrid Individual Lenders, agreed
that the Orchard Mortgages shall rank equally and that the Original Individual Lenders and the
Hybrid Individual Lenders shall be entitled to share, on a pro rata basis, in the assets of the Orchard
Borrower, in the event of the repayment of all or a portion of the applicable Orchard Loans covered
by their respective security interests delivered by the Orchard Borrower;

49, Pursuant to the Pari Passu Agreement, despite the ranking of the Orchard Mortgages on
title to the Property, the Orchard Individual Lenders were contractually bound to a pari passu

ranking of their mortgages;

50.  Accordingly, the Trustee is of the view that a pari passu distribution of the BDMC
Discharge Payment is the appropriate distribution methodology to the Orchard Individual Lenders

in the circumstances;
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51.  The proposed distribution on a pari passu basis would result in a de minimus dilution of
the recovery to the Original Individual Lenders, which benefit from a charge registered on title to
the Property securing the Original Loan prior to the mortgage securing the Hybrid Loan.
Conversely, without a pari passu distribution, the Hybrid Individual Lenders would receive no

amounts from the BDMC Discharge Payment;

52.  Accordingly, the Trustee seeks to make a distribution of 85% of the BDMC Discharge
Payment to be received from the Orchard Sale Transaction, which funds constitute Realized
Property, to the Orchard Individual Lenders, on a pari passu basis, in accordance with the terms
of the Realized Property Order (as amended), and the Trustee is seeking approval of this

distribution in the proposed Orchard Approval Order;
Approval of Report and Activities

53. As part of the Orchard Approval Order, the Trustee seeks the Court’s approval of the

Nineteenth Report and all of the actions, conduct and activities of the Trustee as set out therein;

Sealing
54, The following two-part test applies when determining whether a sealing order should be
granted:

@ Is the order necessary to prevent a serious risk to an important interest, including a

commercial interest, in the context of litigation because reasonably alternative

measures will not prevent the risk?

(b) Do the salutary effects of the order, including the effects on the right of civil litigants
to a fair trial, outweigh its deleterious effects, including the effects on the right to
free expression, which in this context includes the public interest in open and

accessible court proceedings??;

55. The unredacted APS and information detailing the estimated recovery for Orchard

Individual Lenders contained in the Confidential Appendix filed in connection with this motion

! Sierra Club of Canada v Canada (Minister of Finance), 2002 SCC 41 at para 53.
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constitutes commercially sensitive information, which, if made public prior to the closing of the
Orchard Sale Transaction, may jeopardize the proposed transaction and the recoveries to the

Orchard Individual Lenders;

56. There are no reasonable measures available to protect this information as an alternative
to an Order sealing this information from the public record pending further Order of this Court;

and

57. The salutary effects of a sealing Order outweigh the deleterious effects, as the sealing
Order would protect the interests of the Orchard Individual Lenders and their potential recoveries

in these proceedings;

General

58. The provisions of the MBLAA, including Section 37 thereof;
59. The Appointment Order;

60.  The Realized Property Order;

61.  The Harlowe Settlement Approval Order;

62. Rules 1.04, 1.05, 2.03, 3.02, 16, 37 and 41 of the Ontario Rules of Civil Procedure, R.R.O.
1990, Reg. 194, as amended:;

63. Sections 101 and 106 of the Ontario Courts of Justice Act, R.S.O. 1990, c. C.43 as

amended;
64.  The inherent and equitable jurisdiction of this Honourable Court; and
65.  Such further and other grounds as counsel may advise and this Court may permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of this

Motion:

1. The Nineteenth Report of the Trustee and the appendices thereto; and
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Such further and other evidence as counsel may advise and this Court may permit.
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INTRODUCTION

1.

On April 20, 2018, pursuant to an order (“Appointment Order”) of the Honourable Mr.
Justice Hainey of the Ontario Superior Court of Justice (Commercial List) (“Court”), FAAN
Mortgage Administrators Inc. was appointed as trustee (“Trustee”) over all of the assets,
undertakings and properties of Building & Development Mortgages Canada Inc. (‘BDMC")
including, without limitation, all of the assets in the possession or under the control of
BDMC, its counsel, agents and/or assignees but held on behalf of any other party,
including, but not limited to, lenders under syndicated mortgage loans (“Investors”),
brokers, or borrowers, in each case whether or not such property was or is held in trust or
was or is required to be held in trust. The Appointment Order was issued following an
application made by the Superintendent of Financial Services pursuant to section 37 of
the Mortgage Brokerages, Lenders and Administrators Act, 2006 (Ontario), as amended,
and section 101 of the Courts of Justice Act (Ontario), as amended. A copy of the
Appointment Order is attached as Appendix “1”.



2. On October 30, 2018, this Court issued an Order (“Realized Property Order”) that,

among other things,

(a) required the Trustee to distribute (when aggregated with previous distributions)
70% of (1) all funds held or received by the Trustee as a result of a repayment (in
whole or in part) of principal on any loan or other indebtedness administered by
BDMC on behalf of Investors (including funds originally obtained with respect to
the Victoria Medical SML Loans), whether or not (i) secured by any Real Property
Charges in the name of BDMC or an RRSP Trustee, (ii) received before or after
the date of the Appointment Order, or (iii) paid or payable in trust, plus (1) all
interest paid or payable to BDMC or the Trustee at the time such repayment (in

whole or in part) of principal is made (collectively, “Realized Property”);
(b) required the Trustee to retain 30% of all Realized Property; and

(c) authorized the Trustee to use the retained Realized Property to aid the Trustee in
complying with the Appointment Order and in carrying out its mandate, as the
Trustee, in its sole discretion, considered necessary or desirable for the
administration of the estate, including in respect of those matters set out in
paragraph 17 of the Interim Stabilization Order made in these proceedings on June
26, 2018.

A copy of the Realized Property Order is attached as Appendix “2”.

3. On November 28, 2018, the Court issued the Braestone Settlement Approval Order, which
approved, among other things, an amendment to the Realized Property Order that would
require the Trustee to distribute (when aggregated with previous distributions) 80% of all

Realized Property to Investors.

4. On December 20, 2018, the Court issued the Harlowe Settlement Approval Order, which
approved, among other things, a further amendment to the Realized Property Order that
would require the Trustee to distribute (when aggregated with previous distributions) 85%
of all Realized Property to Investors. A copy of the Harlowe Settlement Approval Order is
attached as Appendix “3”.

5. The Trustee has, in total, delivered eighteen reports to Court (collectively, the “Reports”)

detailing, among other things, the Trustee's activities during these proceedings and
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providing updates to stakeholders on various projects. Notably, on November 22, 2019,
the Trustee submitted its thirteenth report in these proceedings, which provided a

comprehensive update on the Trustee’s activities and a status update for each project.

The Trustee indicated in its previous Reports that it continues to attempt to seek to
maximize recoveries for Investors and to advance potential transactions related to various
projects. Further, the structure, form and recovery associated with a potential transaction
will depend on the specific facts and attributes related to each unique project. In this
regard, the Trustee has been advised that Lamb Calgary Inc. (“Orchard Borrower”) is in
possession of a signed agreement of purchase and sale (“APS”) in respect of the
properties located at 602, 606, 610, 620, 624, 626, and 628, 12" Avenue SE, Calgary,
Alberta (collectively, the “Orchard Project” or “Property”). The Orchard Borrower and
BDMC are parties to two loan agreements in respect of the Orchard Project (together, the
“Orchard Loan Agreements”): (i) a loan agreement dated January 23, 2014 (“Original
Loan Agreement”); and (ii) a loan agreement dated April 16, 2016 (“Hybrid Loan
Agreement”); the loans made pursuant to the Original Loan Agreement and the Hybrid
Loan Agreement, shall be referred to as the “Original Loan” and the “Hybrid Loan”,
respectively, and, together, the “Orchard Loans”. Pursuant to the Orchard Loans, which
are discussed below, BDMC provided syndicated mortgage loans to the Orchard
Borrower. Each of the Original Loan Agreement and the Hybrid Loan Agreement are

secured by mortgages registered on title to the Property (“Orchard Mortgages”).

Capitalized terms used but not otherwise defined in this nineteenth report (“Nineteenth
Report”) have the meanings ascribed to them in previous Reports. Materials filed with the
Court with respect to these proceedings, including the Reports and the various Court
orders issued in these proceedings, are accessible on the Trustee's website at:

www.faanmortgageadmin.com (“Trustee’s Website”). The Trustee intends to maintain

the Trustee’s Website for the duration of these proceedings and will be updating it as

appropriate.

PURPOSE OF THE NINETEENTH REPORT

8.

The purpose of this Nineteenth Report is to provide the Court and stakeholders with the
Trustee’s recommendation with respect to the proposed sale of the Orchard Project
(“Orchard Sale Transaction”) by the Orchard Borrower to a third-party purchaser, Trico

Developments (1990) Ltd. (“Purchaser”), which would require the Trustee to discharge


http://www.faanmortgageadmin.com/
http://www.faanmortgageadmin.com/
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the Orchard Mortgages registered on title to the Property upon receipt of, or arrangements
satisfactory to the Trustee made for the receipt of, the portion of the purchase price set
out in the APS that is in excess of the amounts owed under the Priority Mortgages (defined
herein) and reasonable and documented costs properly incurred to effect the closing of
the Orchard Sale Transaction (the “BDMC Discharge Payment”), and to support the

Trustee’s request for an Order (“Orchard Approval Order”) that, among other things:

(a) Confirms and approves the Trustee and Olympia Trust Company (“OTC”)
discharging the Orchard Mortgages registered on title to the Property in respect of
the Orchard Loans in connection with the Orchard Sale Transaction upon receipt
of the BDMC Discharge Payment and authorizes the Trustee and OTC to take any
other steps necessary to facilitate the closing of the Orchard Sale Transaction, in

its their discretion;

(b) Authorizes the Trustee to make a pari-passu distribution of the Realized Property
to be received from the Orchard Sale Transaction, net of the 15% administrative
holdback required in accordance with paragraph 3(b) of the Realized Property
Order, as amended by the Braestone Settlement Approval Order and the Harlowe
Settlement Approval Order, to the syndicated mortgage lenders who advanced
funds to the Orchard Project pursuant to the Original Loan Agreement (“Original
Individual Lenders”) and the Hybrid Loan Agreement (“Hybrid Individual

Lenders”) (collectively, the “Orchard Individual Lenders”);

(c) Seals Confidential Appendix “1” to this Nineteenth Report, as discussed further
herein, until further order of the Court; and

(d) Approves this Nineteenth Report and the Trustee’s activities set out herein.

9. In support of the Trustee’s request for the Orchard Approval Order, this Nineteenth Report

describes the following matters:

(a) an overview of the Orchard Project and the underlying syndicated mortgage loans
pursuant to which the Orchard Individual Lenders loaned money in respect of the
Orchard Project, being the Original Loan and the Hybrid Loan;

(b) the details of the Orchard Sale Transaction including the marketing process

conducted for the Property;
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(c) information that supports the Trustee’s recommendation to discharge the Orchard
Mortgages in connection with the Orchard Sale Transaction upon receipt of, or
arrangements satisfactory to the Trustee made for the receipt of, the BDMC
Discharge Payment and to take any other steps necessary to facilitate the closing

of the Orchard Sale Transaction, in its sole discretion;

(d) a confidential appendix that provides, among other things, the financial details of
the Orchard Sale Transaction and the estimated Realized Property available for

distribution to the Orchard Individual Lenders; and

(e) information that supports the Trustee's recommendation that the Realized
Property to be received in connection with the Orchard Sale Transaction be

distributed on a pari passu basis to all Orchard Individual Lenders.

SCOPE AND TERMS OF REFERENCE

10.

11.

In preparing this Nineteenth Report, the Trustee has relied upon unaudited financial and
other information provided by, inter alia, BDMC, Fortress Real Developments Inc.
(“Fortress™), Canadian Development Capital & Mortgage Services Inc. (“CDCM"), the
Orchard Borrower, and CBRE Limited (“CBRE”) and NAI Advent Inc. (“NAI"), the listing
agents that were retained by the Orchard Borrower in January 2020 to sell the Property.
However, the Trustee notes that it cannot be certain that it is in receipt of all applicable
and relevant information with respect to the projects, including the Orchard Project and
the administration business of BDMC. While the Trustee reviewed various documents
provided by BDMC, CDCM and the Orchard Borrower (including, among other things,
unaudited internal information, appraisals and financial projections), the Trustee’s review
does not constitute an audit or verification of such information for accuracy, completeness
or compliance with Generally Accepted Assurance Standards (“GAAS”), Generally
Accepted Accounting Principles (“GAAP”), or International Financial Reporting Standards
(“IFRS”). Accordingly, the Trustee expresses no opinion or other form of assurance
pursuant to GAAS, GAAP or IFRS, or any other guidelines, with respect to such

information.

Some of the information used and relied upon in preparing this Nineteenth Report consists
of financial projections and other information received from various third parties, including

appraisals and project cost information. The Trustee cautions that the projections and
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other information used and relied upon are generally based upon assumptions and
estimates about future events and/or market conditions that are not ascertainable or that
could change. As such, the information presented in this Nineteenth Report may vary from
the projections and information used to prepare this Nineteenth Report and the actual
results may differ both from the results projected therein and herein. Even if the
assumptions relied upon therein or herein materialize, the variations from the projections
could be significant. The Trustee’s review of the future oriented information used to
prepare this Nineteenth Report did not constitute an audit or review of such information
under GAAS, GAAP or IFRS or any other guidelines.

This Nineteenth Report has been prepared for the use of this Court and BDMC's
stakeholders as general information relating to BDMC and the Orchard Project and to
assist the Court with respect to the Trustee’s request for the proposed Orchard Approval
Order. Accordingly, the reader is cautioned that this Nineteenth Report may not be

appropriate for any other purpose.

All references to dollars are in Canadian currency.

OVERVIEW OF THE ORCHARD PROJECT

14.

15.

The Orchard Project is an approved high-density, multifamily development site that spans
approximately 1.4 acres in the downtown Calgary neighbourhood of Victoria Park. The
Property is in close proximity to the grounds for the Calgary Stampede and across the
street from the site of the future arena for the city’s professional hockey team, The Calgary
Flames, which is scheduled to be completed in May 2024. The proposed plan for the
Orchard Project is a two tower, 20-story complex.

A marketing campaign for the Orchard Project was launched by the Orchard Borrower in
2014. The sales center opened in November 2015 and was positively received by local
prospective buyers. However, shortly following the launch, a prolonged weakening in the
Calgary real estate market began as a result of a significant drop in oil prices. In or around
November 2017, due to such economic conditions and the resulting poor pre-construction
sales for the Orchard Project, the Orchard Borrower terminated all existing pre-sale
agreements and returned all deposits to the unit purchasers.
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Presently, the Property is being used as a surface parking lot, generating some rental
income for the Orchard Borrower but at an amount that the Orchard Borrower advises is

insufficient to cover the Property’s monthly carrying costs.

OVERVIEW OF THE ORCHARD LOANS

17.

18.

19.

20.

21.

22.

23.

According to BDMC'’s records, as at August 31, 2020, the total amount owing to the
Original Individual Lenders in connection with the Original Loan Agreement was
approximately $18.6 million (comprised of approximately $14.2 million in principal and
approximately $4.4 million in accrued interest). The Original Individual Lenders hold a

charge registered on title to the Property in third position.

The Orchard Borrower made interest payments to the Original Individual Lenders of
approximately $2.5 million through to October 2016, after which interest began, and

continues, to accrue.!

Based on BDMC's records, there are 340 Original Individual Lenders.

According to BDMC's records, as at August 31, 2020, the total amount owing to the Hybrid
Individual Lenders in connection with the Hybrid Loan Agreement was approximately
$1.87 million (comprised of approximately $1.55 million in principal and approximately
$320,000 in accrued interest). The Hybrid Individual Lenders hold a charge registered on

title to the Property in fourth position.

The Orchard Borrower paid one year of up-front interest on the Hybrid Loan in the amount

of approximately $124,000 after which interest began, and continues, to accrue.?
Based on BDMC's records, there are 42 Hybrid Individual Lenders.

A summary of the amounts owed under each of the Orchard Loans as at August 31, 2020

is as follows:
Original Hybrid
Loan Loan
Principal outstanding (A) 14,204,145 1,551,725
Accrued Interest as at August 31, 2020 (B) 4,406,442 322,661

! Per diem interest on the Original Loan Agreement is $3,156.48
2 per diem interest on the Hybrid Loan Agreement is $340.11
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Total outstanding (A+B) 18,610,587 1,874,386

Previously paid interest 2,469,276 124,138

In or around December 2016, in connection with the entering into of the Hybrid Loan
Agreement, BDMC and OTC, on behalf of the Original Individual Lenders and the Hybrid
Individual Lenders, entered into a pari-passu agreement (“Pari Passu Agreement”) that
addresses the priority of the Orchard Mortgages as between the Original Loan Agreement
and the Hybrid Loan Agreement. Pursuant to the Pari Passu Agreement, notwithstanding
any provision contained in the security documentation governing the Original Loan
Agreement or the Hybrid Loan Agreement, BDMC, on behalf of the Original Individual
Lenders and the Hybrid Individual Lenders, agreed that the Orchard Mortgages shall rank
equally and that the Original Individual Lenders and the Hybrid Individual Lenders shall be
entitled to share, on a pro rata basis, in the assets of the Orchard Borrower, in the event
of the repayment of all or a portion of the applicable Orchard Loans covered by their
respective security interests delivered by the Orchard Borrower. A copy of the Pari Passu
Agreement is attached as Appendix “4”. The Trustee understands from representatives
of BDMC that the Original Individual Lenders consented to the delivery of the Pari Passu
Agreement by BDMC by virtue of the terms of their underlying participation and servicing
agreements with BDMC.

In addition to the Orchard Loans, there are two additional mortgages registered on title to
the Property that, as at August 31, 2020, in aggregate total $4.3 million of principal (and
approximately $4.9 million including accrued interest) and are registered in priority to the
Orchard Loans. The principal balance of each priority mortgage is as follows: (a) Lanyard
Investments Inc. (“Lanyard”) holds a first priority mortgage registered on title to the
Property in the amount of $2.3 million (“Lanyard Mortgage”); and (b) BJL Properties Inc.
(“BJL”"), an entity related to the Orchard Borrower, holds a second priority mortgage
registered on title to the Property in the amount of $2 million (“BJL Mortgage”)
(collectively, the “Priority Mortgages”). The Priority Mortgages were each registered on
title to the Property in January 2017, prior to the court appointment of the Trustee. The
Trustee understands that Lanyard and BJL advanced $2.3 million and $2 million,
respectively, to the Orchard Borrower to refinance the then first priority $4.3 million

mortgage that was held by a third party. In connection with such refinancing, BDMC and
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OTC, on behalf of the Original Individual Lenders and the Hybrid Individual Lenders,
executed postponements in favour of the Priority Mortgages, which have been registered
on title to the Property. The mortgages registered to Lanyard and BJL are the only charges

registered on title to the Property in priority to the Orchard Loans.

The Trustee was advised by the Orchard Borrower that the last interest payment on
account of the Lanyard Mortgage was made in May 2020. Accordingly, payments on the
Lanyard Mortgage are now past due and the mortgage is in default. The Trustee
understands that no interest payments have been made on account of the BJL Mortgage,

which has accrued interest since it was advanced to the Orchard Borrower.

The Trustee also notes that, as part of its mandate, it is in possession of a Statement of
Claim dated February 21, 2017 seeking to commence a class action against the Orchard
Borrower, Fortress, BDMC and others in respect of the Orchard Project. A case
conference had been scheduled for the spring of 2020 with respect to this and certain
other class actions related to Fortress related projects. To the best of the Trustee’s
knowledge, that case conference did not proceed and the Trustee has received no further

information with respect to the status of the proposed class action.

SALES AND MARKETING PROCESS UNDERTAKEN BY THE ORCHARD BORROWER

28.

29.

The Trustee understands that in or around 2017, the funds available to the Orchard
Borrower were exhausted and that certain companies related to the principal of the
Orchard Borrower (“Related Parties”) began advancing funds to the Orchard Project
(“Related Party Funding”). The Trustee has been advised by the Orchard Borrower that
the Related Party Funding was used to both service the Lanyard Mortgage and to fund
other project costs while the Orchard Borrower evaluated its options for the Orchard
Project in light of the unfavourable market conditions. In particular, the Orchard Borrower

considered converting the Orchard Project to a rental apartment development.

With no meaningful improvement in the market for a development like the Orchard Project,
and no near-term expectation of improvement, by late 2019 the Orchard Borrower
determined that it was no longer willing to finance the Orchard Project and decided to list
the Property for sale.
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In January 2020, without consulting the Trustee, the Orchard Borrower retained CBRE to
list the Property for sale (the “Listing Agent”).® The Property was listed with no list price
and with an offer deadline of March 18, 2020.

A notice was sent by the Trustee to the Orchard Individual Lenders advising of the listing
on January 29, 2020 (“January 2020 Investor Notice”). The notice also advised that
should a sale take place and the proceeds from the sale of the Property be insufficient to
repay the Priority Mortgages there was a risk that the Orchard Individual Lenders may not
recover the sums advanced to the Orchard Borrower. A copy of the January 2020 Investor

Notice is attached as Appendix “5".

In early June 2020, the Orchard Borrower presented the Trustee with a signed APS that
it had entered into with the Purchaser in respect of the Orchard Sale Transaction. The
proposed Orchard Sale Transaction was subject to certain due diligence conditions, which

the Trustee has been informed by the Orchard Borrower have now been satisfied.

The Orchard Borrower entered into the APS without consulting the Trustee
notwithstanding: (i) the purchase price was insufficient to repay the amounts owing to the
Orchard Individual Lenders in full; and (ii) the APS required the Trustee to discharge the
Orchard Mortgages. Despite these concerns, in order to determine the best possible
outcome for the Orchard Individual Lenders in the circumstances, the Trustee proceeded

to perform a review of the Orchard Sale Transaction.

In August 2018, the Trustee had commissioned an independent real estate appraiser to
provide an as-is appraisal of the Property (“Appraisal”’). The Appraisal reflects an
appraised value that is significantly higher than the purchase price in the APS. As part of
the Trustee’s review of the Orchard Sale Transaction, the Trustee engaged in discussions
with its appraiser who advised that: (i) there has been limited development in the
surrounding area; (ii) there have been relatively few land sale transactions in the Calgary
marketplace since the Appraisal was completed; and (iii) since the onset of the COVID-19
pandemic and the suppressed oil prices that followed, there is significantly more
uncertainty in the Calgary market relative to when the Appraisal was completed.

3 In May 2020, the CBRE listing agents that were marketing the Property moved their real estate license to NAI
inclusive of the listing agreement with the Orchard Borrower in respect of the Property.

10
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The Trustee also engaged in discussions with the Listing Agent. The Listing Agent
advised that the Property was marketed to approximately 80 prospective purchasers,
spanning both local and national markets and both institutional and private investor
groups. The Trustee understands that the list of prospective purchasers included all
known targets for the area including parties that had been active in the Alberta

marketplace.

The Listing Agent advised that there were a number of interested parties during the first
few months that the Property was on the market including various institutional investors.
However, there were no offers received by the original offer deadline of March 18, 2020.
Unfortunately, the March offer deadline coincided with the onset of the impact of the
COVID-19 pandemic on the Canadian market and another sharp drop in oil prices, both
of which had and are continuing to have a detrimental impact on Alberta’s economy. With
no offers in hand, and in spite of the challenging economic climate, the Listing Agent
continued to actively market the Property and to engage with the few remaining interested
parties. The Listing Agent noted that the institutional investors that showed interest in the
Property in early 2020 no longer had interest following the onset of COVID-19. Ultimately,
there was one formal offer received for the Property and one offer that was only verbally
expressed to the Listing Agent. Following a few rounds of negotiations, the Orchard
Borrower ultimately accepted the APS from the Purchaser.

Should the Orchard Sale Transaction be completed for the agreed upon purchase price,
following repayment of amounts owing under the Priority Mortgages and other closing
costs, there will be minimal proceeds available for distribution to the Orchard Individual
Lenders. In light of the modest recovery for the Orchard Individual Lenders, the Trustee
considered whether there were any alternatives to the Orchard Sale Transaction that could
have a more favourable result. The Trustee is of the view that the only alternative would
have been a long-term hold by the Orchard Borrower until such time that the Calgary
market could either support a higher price for a land transaction or until there was sufficient
demand to support the development of the proposed condominium project (or some other
design and use of the Property). The Trustee understands however that the Orchard
Borrower is unable to raise additional financing required to continue supporting the
ongoing project costs, including to service the Lanyard Mortgage.

11
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As noted above, the Orchard Borrower has advised that the Lanyard Mortgage is in
default. Should the Orchard Sale Transaction not be completed, the Trustee understands
that the Property could be sold pursuant to an enforcement proceeding, a process which
would likely result in a lower purchase price than that contemplated by the Orchard Sale
Transaction and, accordingly, a lower recovery for the Orchard Individual Lenders.
Further, interest would continue to accrue on the Priority Mortgages, which would likely

erode even the modest recovery for the Orchard Individual Lenders.

The Trustee notes that, while the purchase price is significantly less than the value noted
in the Appraisal, after having considered: (i) the merits of the Orchard Sale Transaction;
(i) the alternatives available including the Orchard Borrower’s inability to continue to
advance the Orchard Project; (iii) the marketing process undertaken for the Property; and
(iv) the deterioration in the economic climate and the increased market uncertainty in light
of suppressed oil prices and the COVID-19 pandemic since the Appraisal was
commissioned, the Trustee and Representative Counsel are of the view that although the
Orchard Sale Transaction only provides a modest recovery for the Orchard Individual
Lenders, it offers the greatest opportunity for some recovery in the circumstances and
accordingly, it is appropriate to consent to discharging the Orchard Mortgages registered
on title to the Property as part of the Orchard Sale Transaction.

ADDITIONAL PRIORITY CLAIMS

40.

41.

The Orchard Borrower provided the Trustee with a summary as of September 2020 of
amounts in addition to the Priority Mortgages that it was of the view should be paid from
the proceeds of the Orchard Sale Transaction in priority to the Orchard Loans. These
amounts totaled approximately $2 million, and included, among other things, the Related
Party Funding advanced to the Orchard Project to cover the carrying costs of the Property
and other amounts and fees (the “Related Party Claim”). Should the Related Party Claim
be paid in full from the proceeds of the Orchard Sale Transaction in priority to the Orchard
Loans, after repayment of the Priority Mortgages and other closing costs, there would be
no funds available for distribution to the Orchard Individual Lenders.

The Trustee reviewed the Related Party Claim and indicated to the Orchard Borrower that

it would not consent to its payment in priority to the Orchard Loans.

12
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After extensive negotiations between the parties, the Related Parties agreed to forego the
approximate $2 million Related Party Claim. As a result of the above, the amounts that
will be paid in priority to the Orchard Loans will be the Priority Mortgages which as at
August 31, 2020 total approximately $4.9 million including unpaid interest. Interest on the
Priority Mortgages is continuing to accrue. The remaining proceeds from the Orchard

Sale Transaction, net of commissions and other closing costs, would be paid to BDMC.

PROPOSED DISTRIBUTION

43.

44,

45,

Pursuant to the Pari Passu Agreement, despite the ranking of the Orchard Mortgages on
title to the Property, the Orchard Individual Lenders were contractually bound to a pari
passu ranking of their mortgages. Accordingly, the Trustee is of the view that a pari passu
distribution of the BDMC Discharge Payment is the appropriate distribution methodology

to the Orchard Individual Lenders in the circumstances.

The Trustee notes that the proposed distribution on a pari passu basis would result in a
de minimus dilution of the recovery to the Original Individual Lenders, which benefit from
a charge registered on title to the Property prior to the mortgage securing the Hybrid Loan.
Conversely, without a pari passu distribution, the Hybrid Individual Lenders would receive

no amounts from the BDMC Discharge Payment.

Accordingly, the Trustee seeks to make a distribution of 85% of the BDMC Discharge
Payment to be received from the Orchard Sale Transaction, which funds constitute
Realized Property, to the Orchard Individual Lenders, on a pari passu basis, in accordance
with the terms of the Realized Property Order (as amended), and the Trustee is seeking
approval of this distribution in the proposed Orchard Approval Order.

Investor Notice

46.

Contemporaneous with the service of this Nineteenth Report, the Trustee sent a notice to
the Orchard Individual Lenders on September 15, 2020 (“September 2020 Investor
Notice”) appending the Nineteenth Report (without appendices) and summarizing certain
of the matters described therein. While the September 2020 Investor Notice did not
disclose any of the financial details of the Orchard Sale Transaction or the quantum of
recovery for the Orchard Individual Lenders, it advised of, among other things: (i) the
Trustee’s intention to seek court approval confirming and approving the discharge of the

Orchard Mortgages; (ii) the proposed pari passu distribution of the BDMC Discharge

13
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Payment to the Orchard Individual Lenders; and (iii) advised that the Trustee provided
Representative Counsel with all relevant financial and other information in its possession
with respect to the Orchard Sale Transaction and that Representative Counsel supports
the relief being sought by the Trustee in the Orchard Approval Order. The September 2020
Investor Notice then invited the Orchard Individual Lenders to consult with Representative
Counsel and to review the materials filed in support of the Orchard Approval Order, which
the Trustee intends to post on the Trustee’s Website forthwith following the service of this
Nineteenth Report. The Trustee also provided the Orchard Individual Lenders with
information concerning the hearing of the Trustee’s motion for the Orchard Approval

Order. A copy of the September 2020 Investor Notice is attached as Appendix “6”.

CONFIDENTIAL APPENDIX

47.

48.

As the Trustee is concerned about the effect on any future sales process that would need
to be implemented for the Orchard Project should the Orchard Sale Transaction not close
for whatever reason, the Trustee is not publicly disclosing the purchase price at this time.
As aresult, it is also not possible for the Trustee to publicly disclose the estimated recovery
for the Orchard Individual Lenders. The Trustee has provided all relevant financial and
other information concerning the Orchard Sale Transaction and Investor recovery to
Representative Counsel, who has confirmed its support for the proposed transaction and
Orchard Approval Order. A copy of the APS, redacted for certain financial information, is
attached as Appendix “7”.

A copy of the unredacted APS and information detailing the estimated recovery for
Orchard Individual Lenders, should this Honourable Court grant the Orchard Approval
Order and approve the distribution on a pari passu basis, is included as Confidential
Appendix “1"” to this Nineteenth Report and is subject to a request for a sealing order.
Given the commercially sensitive information in the APS and the competitive nature of the
marketing process that culminated in the APS, as well as the estimated recovery to
Orchard Individual Lenders, the Trustee is concerned that public disclosure of the
information contained in Confidential Appendix “1” prior to Court approval and the closing
of a transaction may jeopardize the proposed transaction and the recoveries to the
Orchard Individual Lenders. As such, the Trustee is requesting that Confidential
Appendix “1” be sealed pending further Order of the Court.

14
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CONCLUSION AND RECOMMENDATION

49, For the reasons noted above, the Trustee and Representative Counsel are of the view
that, in light of the available alternatives, the discharge of the Orchard Mortgages from the
Property by the Trustee and the Orchard Approval Order are in the best interests of the
Orchard Individual Lenders in the circumstances. Accordingly, the Trustee recommends

that the proposed Orchard Approval Order be granted by the Court.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 15" day of September, 2020.

Faan Mortgage Adnunistrotors (nc.

FAAN MORTGAGE ADMINISTRATORS INC.,

SOLELY IN ITS CAPACITY AS

COURT-APPOINTED TRUSTEE OF

BUILDING & DEVELOPMENT MORTGAGES CANADA INC,,
AND NOT IN ITS PERSONAL OR ANY OTHER CAPACITY

15
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Court File No. CV-18-596204-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

THE HONOURABLE MR. ) FRIDAY, THE 20™ DAY
JUSTICE HAINEY ) OF APRIL, 2018
BETWEEN:

THE SUPERINTENDENT OF FINANCIAL SERVICES
Applicant

-and -

BUILDING & DEVELOPMENT MORTGAGES CANADA INC.

Respondent

APPLICATION UNDER SECTION 37 OF THE
MORTGAGE BROKERAGES, LENDERS AND ADMINISTRATORS ACT, 2006, S.0. 2006, c.
29 and SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.0. 1990 c. C.43

APPOINTMENT ORDER

THIS APPLICATION, made by The Superintendent of Financial Services (the
“Superintendent”), for an Order, inter alia, pursuant to section 37 of the Mortgage Brokerages,
Lenders and Administrators Act, 2006, S.O. 2006, c. 29, as amended (the "“MBLAA"), and
section 101 of the Courts of Justice Act, R.S.0. 1990, ¢, C.43, as amended (the “CJA"),
appointing FAAN Mortgage Administrators inc. (‘FAAN Mortgage”) as trustee (in such capacity,
the “Trustee”), without security, of all of the assets, undertakings and properties of Building &
Development Mortgages Canada Inc. (the “Respondent”), was heard this day at 330 University

Avenue, Toronto, Ontario;

ON READING the affidavit of Brendan Forbes sworn April 19, 2018 and the exhibits
thereto (the “Supporting Affidavit") and the consent of FAAN Mortgage to act as the Trustee,
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and on hearing the submissions of counsel for the Superintendent, counsel for FAAN Mortgage
and such other counsel as were present, no one appearing for any other person on the service
list, as appears from the affidavit of service of Miranda Spence sworn April 19, 2018, filed;

SERVICE

1. THIS COURT ORDERS that the time for service and filing of the notice of application
and the application record is hereby abridged and validated so that this application is properly

returnable today and hereby dispenses with further service thereof.
APPOINTMENT

2, THIS COURT ORDERS that pursuant to section 37 of the MBLAA and section 101 of
the CJA, FAAN Mortgage is hereby appointed Trustee, without security, of all of the assets,
undertakings and properties of the Respondent, including, without limitation, all of the assets in
the possession or under the control of the Respondent, its counsel, agents and/or assignees but
held on behalf of any other party, including, but not limited to, lenders under any syndicate
mortgage (‘Investors”), brokers, or borrowers, in each case whether or hot such property is
held in trust or is required to be held in trust (collectively, the "Property”), which Property, for
greater certainty, includes any and all real property charges in favour of the Respondent (the
“‘Real Property Charges"), including, without limitation, any and all monetary and non-monetary
entitlements in respect to the assets and values thereunder, the period of which appointment
shall run from 12:01 a.m. on the date hereof until such date that all assets under all syndicated

mortgage loans have been realized and all Property has been distributed to those entitled to it.
TRUSTEE’S POWERS

3. THIS COURT ORDERS that the Trustee is hereby empowered and authorized, but not
obligated, to act at once in respect of the Property and, without in any way limiting the generality
of the foregoing, the Trustee is hereby expressly empowered and authorized to do any of the

following where the Trustee considers it necessary or desirable:

(a) to take possession of and exercise control over the Property and any and all

proceeds, receipts and disbursements arising out of or from the Property;

(b) to receive, preserve, protect and maintain control of the Property, or any part or
parts thereof, including, but not limited to, the holding of mortgage security in
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trust on behalf of Investors, the administering of the mortgages, the changing of
locks and security codes, the relocating of Property to safeguard it, the engaging
of independent security personnel, the taking of physical inventories and the

placement of such insurance coverage as may be necessary or desirable;

to manage, operate, and carry on the business of the Respondent, including,
without limitation, the powers to enter into any agreements, incur any obligations
in the ordinary course of business, cease to carry on all or any part of the

business, or cease to perform any contracts of the Respondent;

to engage consultants, appraisers, agents, experts, auditors, accountants,
managers, counsel and such other persons from time to time and on whatever
basis, including on a temporary basis, to assist with the exercise of the Trustee's

powers and duties, including, without limitation, those conferred by this Order;

to purchase or lease such machinery, equipment, inventories, supplies, premises
or other assets to continue the business of the Respondent or any part or parts
thereof;

to receive and collect all monies and accounts now owed or hereafter owing to
the Respondent and to exercise all remedies of the Respondent in collecting
such monies, including, without limitation, to enforce any security held by the
Respondent, including, without limitation, such security held on behalf of
Investors;

to settle, extend or compromise any indebtedness owing to the Respondent;

to execute, assign, issue and endorse documents of whatever nature in respect
of any of the Property, whether in the Trustee's hame or in the name and on
behalf of the Respondent for any purpose pursuant to this Order, including,
without limitation, any documents in connection with any registration, discharge,
partial discharge, transfer, assignment or similar dealings in respect of any
mortgage (“Land Title Document”) and, for greater certainty, the applicable land
registry office, registrar or other official under the Land Registration Reform Act
(Ontario), the Land Titles Act (Alberta), or any other comparable legislation in any

other jurisdiction be and is hereby directed, upon being presented with a certified
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true copy of this Order and such Land Title Document, to register, discharge,
partially discharge, transfer or otherwise deal with such mortgage in accordance
with such Land Title Document without any obligation to inquire into the propriety
of the execution or effect of such Land Title Document;

to initiate, prosecute and continue the prosecution of any and all proceedings and
to defend all proceedings now pending or hereafter instituted with respect to the
Respondent, the Property or the Trustee, and to settle or compromise any such
proceedings. The authority hereby conveyed shall extend to such appeals or
applications for judicial review in respect of any order or judgment pronounced in

any such proceeding;

to market any or all of the Property, including advertising and soliciting offers in
respect of the Property or any part or parts thereof and negotiating such terms

and conditions of sale as the Trustee in its discretion may deem appropriate;

with the approval of this Court, to sell, convey, transfer, lease or assign the
Property or any part or parts thereof out of the ordinary course of business, and
in such case notice under subsection 63(4) of the Ontario Personal Property
Security Act or section 31 of the Ontario Mortgages Act, as the case may be,
shall not be required,;

with the approval of this Court, to restructure the Property in a manner that the
Trustee considers reasonable, including, without limitation, the conversion, in
whole or in part, of the Property or any part or parts thereof, out of the ordinary
course of business, into an alternative or different interest in the capital structure
of the Property or any part or parts thereof, including, without limitation, an

ownership interest therein;

to apply for any vesting order or other orders necessary to convey the Property
or any part or parts thereof to a purchaser or purchasers thereof, free and clear

of any liens or encumbrances affecting such Property;

to report to, meet with and discuss with such affected Persons (as defined below)

as the Trustee deems appropriate on all matters relating to the Property and the
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Trustee’s mandate, and to share information, subject to such terms as to
confidentiality as the Trustee deems advisable;

(0) to register a copy of this Order and any other Orders in respect of the Property
against title to any of the Property;

(p) to apply for any permits, licences, approvals or permissions as may be required
by any governmental authority and any renewals thereof for and on behalf of

and, if thought desirable by the Trustee, in the name of the Respondent;

(q) to enter into agreements with any trustee in bankruptcy appointed in respect of
the Respondent, including, without limiting the generality of the foregoing, the
ability to enter into occupation agreements for any property owned or leased by
the Respondent;

N to exercise any shareholder, partnership, joint venture or other rights which the
Respondent may have; and

(s) to take any steps reasonably incidental to the exercise of these powers or the

performance of any statutory obligations,

and in each case where the Trustee takes any such actions or steps, it shall be exclusively
authorized and empowered to do so, to the exclusion of all other Persons (as defined below),
including the Respondent, without interference from any other Person and without regard to any
arrangement in existence as of the date hereof between the Respondent and [nvestors as to
how and when such actions or steps are to be taken. For greater certainty, the Trustee shall be
and is empowered to take such actions or steps without seeking instructions from Investors
where the Trustee determines, in its sole discretion, that it is necessary and appropriate to do so
(having regard for the interests of Investors), and in all other cases, the Trustee is specifically
authorized to continue to comply with the existing arrangements, including any deemed consent

provisions contained therein.
DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE TRUSTEE

4, THIS COURT ORDERS that: (i) the Respondent; (ii) all of its current and former
directors, officers, employees, agents, accountants, legal counsel and shareholders, and all

other persons acting on its instructions or behalf; (iii) all other individuals, firms, corporations,
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governmental bodies or agenciesor other entities having notice of this Order, including, without

limitation, Tsunami Technology roup Inc., Fortress Real Developments Inc. (*FRDI"), all of its

direct or indirect affiliates, and any entity under common control with FRDI (collectively with

-~ FRDI, the “Fortress Entities”),'any entity that is a joint venture among a Fortress Entity and

~of
CVch

another entity, and each director, officer, employee and agent of any Fortress Entity the
foregoing, collectively, being “Persons” and each being a "Person”) shall forthwith advise the

Trustee of the existence of any Property in such Person’s possession or control, shall grant

immediate and continued access to the Property to the Trustee, and shall deliver all such

5. THIS COURT ORDERS that, pursuant to and without limiting the generality of paragraph
4 of this Order, all Persons shall, uniess otherwise instructed by the Trustee: (i) deliver to the
Trustee (or, in the case of RRSP or other registered funds administered by Olympia Trust
Company (“OTC") or Computershare Trust Company of Canada (‘Computershare”), not
release to any Person without further Order of this Court) any and all monies held in trust that
are related to the Respondent or its business (collectively, the “Trust Funds”), which Trust
Funds, for greater certainty, include any and all monies in any OTC or Computershare account
that are purported to be held in trust for the Investors in or beneficiaries under any of the Real
Property Charges, including, without limitation, all monies held by way of interest reserves to
satisfy interest payments to such Investors or beneficiaries, which Trust Funds are to be held or
used by the Trustee in accordance with the terms of this Order and any further Order of this
Court; and (ii) upon the Trustee's request, provide an accounting of all funds received from or

on behalf of the Respondent or its associated businesses.

5. THIS COURT ORDERS that all Persons shall forthwith advise the Trustee of the
existence of any books, emails, user accounts, documents, securities, contracts, orders,
corporate and accounting records, and any other papers, records and information of any kind
related to the business or affairs of the Respondent, and any computer programs, computer
tapes, computer disks, or other data storage media containing any such information, including
copies of any previously performed electronic back ups (the foregoing, collectively, the
“Records”) in that Person's possession or control, and shall provide to the Trustee or permit the
Trustee to make, retain and take away copies thereof and grant to the Trustee unfettered
access to and use of accounting, computer, software and physical facilities relating thereto,
provided however that nothing in this paragraph 6 or in paragraph 7 of this Order shall require
the delivery of Records, or the granting of access to Records, which may not be disclosed or
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provided to the Trustee due to the privilege attaching to solicitor-client communication or due to

statutory provisions prohibiting such disclosure.

7. THIS COURT ORDERS that if any Records are stored or otherwise contained on a
computer or other electronic system of information storage, whether by independent service
provider or otherwise, all Persons in possession or control of such Records shall forthwith give
unfettered access to the Trustee for the purpose of allowing the Trustee to recover and fully
copy all of the information contained therein whether by way of printing the information onto
paper or making copies of computer disks or such other manner of retrieving and copying the
information as the Trustee in its discretion deems expedient, and shall not alter, erase or
destroy any Records without the prior written consent of the Trustee. Further, for the purposes
of this paragraph, all Persons shall provide the Trustee with all such assistance in gaining
immediate access to the information in the Records as the Trustee may in its discretion require
including providing the Trustee with instructions on the use of any computer or other system and
providing the Trustee with any and all access codes, account names and account numbers that
may be required to gain access to the information. Paragraphs 6 and 7 of this Order do not
apply to any materials ohtained by the Royal Canadian Mounted Police pursuant to any warrant
issued under the Criminal Code, R.S.C. 1985, ¢, C-48.

8. THIS COURT ORDERS that the Trustee shall provide each of the relevant landlords
with notice of the Trustee's intention to remove any fixtures from any leased premises at least
seven (7) days prior to the date of the intended removal. The relevant landiord shall be entitled
to have a representative present in the leased premises to observe such removal and, if the
landlord disputes the Trustee’s entitlement to remove any such fixture under the provisions of
the lease, such fixture shall remain on the premises and shall be dealt with as agreed between
any applicable secured creditors, such landlord and the Trustee, or by further Order of this
Court upon application by the Trustee on at least two (2) days’ notice to such landlord and any |

such secured creditors.
NO PROCEEDINGS AGAINST THE TRUSTEE

9. THIS COURT ORDERS that no proceeding or enforcement process in any court or
tribunal (each, a “Proceeding”), shall be commenced or continued against the Trustee except

with the written consent of the Trustee or with leave of this Court.
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NO PROCEEDINGS AGAINST THE RESPONDENT OR THE PROPERTY

10. THIS COURT ORDERS that, with the exception of the Suspension and Penalty Orders
(as such term is defined in the Supporting Affidavit). (i) no Proceeding against or in respect of
any of the Respondent, the Property or the Superintendent (in the last case, with respect to any
matters arising from the Respondent or the Property) shall be commenced or continued except
with the written consent of the Trustee or with leave of this Court; and (ii) any and all
Proceedings currently under way against or in respect of any of the Respondent or the Property

are hereby stayed and suspended pending further Order of this Court.
NO EXERCISE OF RIGHTS OR REMEDIES

11. THIS COURT ORDERS that, with the exception of the Suspension and Penalty Orders,
all rights and remedies against the Respondent, the Trustee, or affecting the Property
(including, without limitation, pursuant to any arrangement in existence as of the date hereof
between the Respondent and Investors as to how and when the actions or steps contemplated
by paragraph 3 of this Order are to be taken), are hereby stayed and suspended except with the
written consent of the Trustee or leave of this Court, provided however that this stay and
suspension does not apply in respect of any “eligible financial contract’ as defined in the
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the “BIA"), and further
provided that nothing in this paragraph shall: (i) empower the Trustee or the Respondent to
carry on any business which the Respondent is not lawfully entitled to carry on; (i) exempt the
Trustee or the Respondent from compliance with statutory or regulatory provisions relating to
health, safety or the environment; (iii) prevent the filing of any registration to preserve or perfect
a security interest; (iv) prevent the registration of a claim for lien; or (v) prevent the filing and
service of a statement of claim solely to permit the perfection of a lien, provided that no further

proceedings on such statement of claim shall be permitted other than pursuant to paragraph 10.
NO INTERFERENCE WITH THE TRUSTEE

12. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere
with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement,
licence or permit in favour of or held by the Respondent, without written consent of the Trustee
or leave of this Court, including, for greater certainty, any licenses granted to the Respondent to
act as an administrator of or lender under or administer syndicated mortgage loans under the
MBLAA, The Mortgage Brokers Act (Manitoba), The Mortgage Brokerages and Mortgage
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Administrators Act (Saskatchewan), the Real Estate Act (Alberta), the Mortgage Brokers Act
(British Columbia) or any other comparable legisiation in any other jurisdiction where the
Respondent is currently licensed.

CONTINUATION OF SERVICES

13.  THIS COURT ORDERS that all Persons having oral or written agreements with the
Respondent, or statutory or regulatory mandates for the supply of goods and/or services,
including, without limitation, all computer software, communication and other data services
(including, for greater certainty, all goods and/or services provided by Tsunami Technology
Group Inc. in respect of the Respondent), centralized banking services, payroll services,
insurance, transportation services, utility or other services to the Respondent are hereby
restrained until further Order of this Court from discontinuing, altering, interfering with or
terminating the supply of such goods or services as may be required by the Trustee, and that
the Trustee shall be entitled to the continued use of the Respondent's current telephone
numbers, facsimile numbers, internet addresses and domain names, provided in each case that
the normal prices or charges for all such goods or services received after the date of this Order
are paid by the Trustee in accordance with normal payment practices of the Respondent or
such other practices as may be agreed upon by the supplier or service provider and the
Trustee, or as may be ordered by this Court.

TRUSTEE TO HOLD FUNDS

14, THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of
payments received or collected by the Trustee from and after the making of this Order from any
source whatsoever, including, without limitation, the sale of all or any of the Property and the
collection of any accounts receivable in whole or in part, whether in existence on the date of this
Order or hereafter coming into existence, shall be deposited into one or more accounts
controlled by the Trustee or, if the Trustee determines it is advisable, new accounts to be
opened by the Trustee (the "Post Trusteeship Accounts”) and the monies standing to the
credit of such Post Trusteeship Accounts from time to time, net of any disbursements provided
for herein, shall be held by the Trustee to be paid in accordance with the terms of this Order or
any further Order of this Court.
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EMPLOYEES

15. THIS COURT ORDERS that all employees of the Respondent shall remain the
employees of the Respondent until such time as the Trustee, on the Respondent’s behalf, may
terminate the employment of such employees. The Trustee shall not be liable for any
employee-related liabilities, including any successor employer liabilities as provided for in
subsection 14.06(1.2) of the BIA, other than such amounts as the Trustee may specifically
agree in writing to pay, or in respect of its obligations under subsections 81.4(5) and 81.6(3) of
the BIA or under the Wage Earner Protection Program Act.

PIPEDA

16. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal
Information Protection and Electronic Documents Act and any other applicable privacy
legislation, the Trustee shall disclose personal information of identifiable individuals to
prospective purchasers or bidders for the Property and to their advisors, but only to the extent
desirable or required to negotiate and attempt to complete one or more sales of the Property
(each, a "Sale”). Each prospective purchaser or bidder to whom such personal information is
disclosed shall maintain and protect the privacy of such information and limit the use of such
information to its evaluation of the Sale, and if it does not complete a Sale, shall return all such
information to the Trustee, or in the alternative destroy all such information. The purchaser of
any Property shall be entitled to continue to use the personal information provided to it, and
related to the Property purchased, in a manner which is in all material respects identical to the
prior use of such information by the Respondent, and shall return all other personal information

to the Trustee, or ensure that all other personal information is destroyed.
LIMITATION ON ENVIRONMENTAL LIABILITIES

17. THIS COURT ORDERS that nothing herein contained shall require the Trustee to
occupy or to take control, care, charge, possession or management (separately and/or
collectively, “Possession”) of any of the Property that might be environmentally contaminated,
might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release
or deposit of a substance contrary to any federal, provincial or other law respecting the
protection, conservation, enhancement, remediation or rehabilitation of the environment or
relating to the disposal of waste or other contamination including, without limitation, the

Canadian Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario
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Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations
thereunder (the “Environmental Legislation”), provided however that nothing herein shall
exempt the Trustee from any duty to report or make disclosure imposed by applicable
Environmental Legislation. The Trustee shall not, as a result of this Order or anything done in
pursuance of the Trustee's duties and powers under this Order, be deemed to be in Possession
of any of the Property within the meaning of any Environmental Legislation, unless it is actually
in possession.

LIMITATION ON THE TRUSTEE’S LIABILITY

18. THIS COURT ORDERS that the Trustee shall incur no liability or obligation as a result of
its appointment or the carrying out the provisions of this Order, save and except for any gross
negligence or wilful misconduct on its part, or in respect of its obligations under subsections
81.4(5) or 81.6(3) of the BIA or under the Wage Earner Protection Program Act. Nothing in this
Order shall derogate from the protections afforded the Trustee by section 14.06 of the BIA or by
any other applicable legislation.

TRUSTEE’S ACCOUNTS

19. THIS COURT ORDERS that the Trustee and counsel to the Trustee shall be paid their
reasonable fees and disbursements, in each case at their standard rates and charges unless
otherwise ordered by the Court on the passing of accounts, which fees and disbursements shall
be added to the indebtedness secured by the Real Property Charges and that the Trustee and
counsel to the Trustee shall be entitled to and are hereby granted a charge (the “Trustee’s
Charge") on the Property, as security for such fees and disbursements, both before and after
the making of this Order in respect of these proceedings, and that the Trustee's Charge shall
form a first charge on the Property in priority to all security interests, trusts, liens, charges and
encumbrances, statutory or otherwise, in favour of any Person, but subject to subsections
4.06(7), 81.4(4) and 81.6(2) of the BIA.

20. THIS COURT ORDERS that the Trustee and its legal counsel shall pass their accounts
from time to time, and for this purpose the accounts of the Trustee and its legal counsel are

hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice.

21. THIS COURT ORDERS that prior to the passing of its accounts, the Trustee shall be at

liberty from time to time to apply reasonable amounts, out of the monies in its hands, against its
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fees and disbursements, including legal fees and disbursements, incurred at the standard rates
and charges of the Trustee or its counsel, and such amounts shall constitute advances against

its remuneration and disbursements when and as approved by this Court.
FUNDING OF THE APPOINTMENT

22.  THIS COURT ORDERS that the Trustee be at liberty and it is hereby empowered to
borrow by way of a revolving credit or otherwise, such monies from time to time as it may
consider necessary or desirable, provided that the outstanding principal amount does not
exceed $1,000,000 (or such greater amount as this Court may by further Order authorize) at
any time, at such rate or rates of interest as it deems advisable for such period or periods of
time as it may arrange, for the purpose of funding the exercise of the powers and duties
conferred upon the Trustee by this Order, including interim expenditures. The whole of the
Property shall be and is hereby charged by way of a fixed and specific charge (the “Trustee's
Borrowings Charge") as security for the payment of the monies borrowed, together with
interest and charges thereon, in priority to all security interests, trusts, liens, charges and
encumbrances, statutory or otherwise, in favour of any Person, but subordinate in priority to the
Trustee's Charge and the charges as set out in subsections 14.06(7), 81.4(4) and 81.6(2) of the
BIA.

23. THIS COURT ORDERS that neither the Trustee's Borrowings Charge nor any other
security granted by the Trustee in connection with its borrowings under this Order shall be
enforced without leave of this Court.

24,  THIS COURT ORDERS that the Trustee is at liberty and authorized to issue certificates
substantially in the form annexed as Schedule “A” hereto (the “Trustee’s Certificates”) for

any amount borrowed by it pursuant to this Order.

25, THIS COURT ORDERS that the monies from time to time borrowed by the Trustee
pursuant to this Order or any further order of this Court and any and all Trustee's Certificates
evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise

agreed to by the holders of any prior issued Trustee's Certificates.
SERVICE AND NOTICE

26. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the
“Protocol’) is approved and adopted by reference herein and, in these proceedings, the service
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of documents made in accordance with the Protocol (which can be found on the Commercial

List website at hitp://www.ontariocourts.ca/scj/practice/practice-directions/toronto/eservice-~

commercial/) shall be valid and effective service. Subject to Rule 17.05 of the Rules of Civil
Procedure (the “Rules”), this Order shall constitute an order for substituted service pursuant to
Rule 16.04 of the Rules. Subject to Rule 3.01(d) of the Rules and paragraph 21 of the Protocol,
service of documents in accordance with the Protocol will be effective on transmission. This
Court further orders that a Case Website shall be established in accordance with the Protocol
with the following URL: www.faanmortgageadmin.com.

27.  THIS COURT ORDERS that if the service or distribution of documents in accordance
with the Protocol is not practicable, the Trustee is at liberty to serve or distribute this Order, any
other materials and orders in these proceedings, any notices or other correspondence, by
forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or facsimile
transmission to the Respondent's creditors or other interested parties at their respective
addresses as last shown on the records of the Respondent and that any such service or
distribution by courier, personal delivery or facsimile transmission shall be deemed to be
received on the next business day following the date of forwarding thereof, or if sent by ordinary
mail, on the third business day after mailing.

GENERAL

28. . THIS COURT ORDERS that the Trustee may from time to time apply to this Court for

advice and directions in the discharge of its powers and duties hereunder.

29. THIS COURT ORDERS that nothing in this Order shall prevent the Trustee from acting
as a trustee in bankruptcy of the Respondent.

30. THIS COURT ORDERS that Confidential Exhibits (as defined in the Supporting Affidavit)
be and are hereby sealed until further Order of this Court.

31. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States to give
effect to this Order and to assist the Trustee and its agents in carrying out the terms of this
Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully

requested to make such orders and to provide such assistance to the Trustee, as an officer of


http://www.ontariocourts.ca/sci/practice/practice-directions/toronto/eservice-commercial/
http://www.ontariocourts.ca/sci/practice/practice-directions/toronto/eservice-commercial/
http://www.faanmortgaqeadmin.com
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this Court, as may be necessary or desirable to give effect to this Order or to assist the Trustee
and its agents in carrying out the terms of this Order.

32.  THIS COURT ORDERS that the Trustee be at liberty and is hereby authorized and
empowered to apply to any court, tribunal, regulatory or administrative body, wherever located,
for the recognition of this Order and for assistance in carrying out the terms of this Order, and
that the Trustee is authorized and empowered to act as a representative in respect of the within
proceedings for the purpose of having these proceedings recognized in a jurisdiction outside
Canada.

33. . THIS COURT ORDERS that any interested party may apply to this Court to vary or
amend this Order on not less than seven (7) days’ notice, or such shorter period of time as the
Court may permit, to the Trustee and to any other party likely to be affected by the order sought
or upon such other notice, if any, as this Court may order.

. e

¢

ENTERED AT / INSCRIT A TORONTO

BOOK NO: |
ES/DANS LE REGISTRE NO:

APR 2.0 2018

e

PER | PAR:
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SCHEDULE “A”
TRUSTEE CERTIFICATE
CERTIFICATE NO.

AMOUNT §

1. THIS IS TO CERTIFY that FAAN Mortgage Administrators Inc., the Trustee (in such
capacity, the “Trustee”) of all of the assets, undertakings and properties of Building &
Development Mortgages Canada Inc. (the “Respondent”), including, without limitation, all of the
assets in possession or under the control of the Respondent, its counsel, agents and/or
assignees but held on behalf of any other party, including, but not limited to, lenders under any
syndicate mortgage (‘Investors”), brokers, or borrowers, in each case whether or not such
property is held in trust or is required to be held in trust (collectively, the “Property”) appointed
by Order of the Ontario Superior Court of Justice (Commercial List) (the “Court”) dated the 20"
day of April, 2018 (the “Order") made in an application having Court file number CV-18-596204-
00CL, has received as such Trustee from the holder of this certificate (the “Lender”) the
principal sum of $<*> being part of the total principal sum of $<*> which the Trustee is

authorized to borrow under and pursuant to the Order.

2. The principal sum evidenced by this certificate is payable on demand by the Lender with
interest thereon calculated and compounded [daily][monthly not in advance on the <*> day of

each month] after the date hereof at a notional rate per annum equal to the rate of &*> per cent

above the prime commercial lending rate of Royal Bank of Canada from time to time.

3. Such principal sum with interest thereon is, by the terms of the Order, together with the
principal sums and interest thereon of all other certificates issued by the Trustee pursuant to the
Order or to any further order of the Court, a charge upon the whole of the Property (as defined
in the Order), in priority to the security interests of any other person, but subject to the priority of
the charges set out in the Order and in the Bankruptcy and Insolvency Act, and the right of the

Trustee to indemnify itself out of such Property in respect of its remuneration and expenses.

4, All sums payable in respect of principal and interest under this certificate are payable at
the main office of the Lender at Toronto, Ontario.

5. Until all liability in respect of this certificate has been terminated, no certificates creating
charges ranking or purporting to rank in priority to this certificate shall be issued by the Trustee
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to any person other than the holder of this certificate without the prior written consent of the
holder of this certificate.

B. The charge securing this certificate shall operate so as to permit the Trustee to deal with
the Property (as defined in the Order) as authorized by the Order and as authorized by any
further or other order of the Court.

7. The Trustee does not undertake, and it is not under any personal liability, to pay any

sum in respect of which it may issue certificates under the terms of the Order.

DATED the day of , 2018.

FAAN MORTGAGE ADMINISTRATORS INC.,
solely in its capacity as Trustee of the Property (as
defined in the Order), and not in its personal
capacity

Per:

Name:
Title:
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Appendix 2:
Realized Property Order dated October 30, 2018
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Court File No. CV-18-596204-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE MR. ) TUESDAY, THE 30" DAY
)
JUSTICE HAINEY ) OF OCTOBER, 2018
BETWEEN:

THE SUPERINTENDENT OF FINANCIAL SERVICES
Applicant

-and -

BUILDING & DEVELOPMENT MORTGAGES CANADA INC.

Respondent

APPLICATION UNDER SECTION 37 OF THE
MORTGAGE BROKERAGES, LENDERS AND ADMINISTRATORS ACT, 2006, S.0. 2006,
¢. 29 and SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.0. 1990 c. C.43

REALIZED PROPERTY ORDER

THIS MOTION, made by FAAN Mortgage Administrators Inc. (‘FAAN Mortgage”), in
its capacity as Court-appointed trustee (in such capacity, the “Trustee”), of all of the assets,
undertakings and properties of Building & Development Mortgages Canada Inc. (the
“Respondent”) pursuant to section 37 of the Mortgage Brokerages, Lenders and Administrators
Act, 2006, S.0. 2006, c. 29, as amended (the “MBLAA™), and section 101 of the Courts of Justice
Act, R.S.0. 1990, c. C.43, as amended, for an Order, inter alia, (i) requiring the Trustee to
distribute certain Realized Property, as more fully set out herein; and (ii) authorizing the Trustee
to utilize certain Realized Property to fund the Required Trustee Activities (as defined herein), was

heard this day at 330 University Avenue, Toronto, Ontario;
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ON READING the Second Report of the Trustee dated October 23, 2018 (the “Second
Report™), and on hearing the submissions of counsel for the Trustee, Chaitons LLP, in its capacity
as Representative Counsel, counsel for The Superintendent of Financial Services, and such other

counsel as were present, no one appearing for any other person on the service list, as appears from

the affidavit of service of Jacob Schmidt sworn October 24, 2018, filed;
SERVICE

1. THIS COURT ORDERS that the time for service and filing of the notice of motion and
the motion record herein is hereby abridged and validated so that this motion is properly returnable

today and hereby dispenses with further service thereof.
DEFINITIONS

2. THIS COURT ORDERS that any capitalized terms used but not defined herein shall have
the meanings given in the Order of the Court in respect of the Respondent dated June 26, 2018
(the “Interim Stabilization Order”) or in the Second Report.

REALIZED PROPERTY

3. THIS COURT ORDERS that the Trustee shall:

(a) distribute a further amount equal to 20% of the Realized Property obtained with
respect to the Victoria Medical SML Loans pro rata to the Investors entitled to such
funds, such that, when combined with the distribution made pursuant to the Interim
Stabilization Order, 70% of such funds shall have been distributed on a pro rata

basis; and

(b)  distribute 70% of all other Realized Property obtained pro rata to the Investors

entitled to such funds, whether received before or after the date of this Order.

4. THIS COURT ORDERS that the Trustee is hereby authorized to use all or any portion
of the retained Realized Property to aid the Trustee in complying with the Appointment Order and

in carrying out its mandate, as the Trustee, in its sole discretion, considers necessary or desirable
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for the administration of the estate, including those matters set out in paragraph 17 of the Interim

Stabilization Order (collectively, the “Required Trustee Activities™).

5. THIS COURT ORDERS that the Trustee shall report to the Court by no later than April
30, 2019 regarding the Required Trustee Activities undertaken following the date of this Order.

GENERAL

6. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States to give
effect to this Order and to assist the Trustee and its agents in carrying out the terms of this Order.
All courts, tribunals, regulatory and administrative bodies are hereby respectfully requested to
make such orders and to provide such assistance to the Trustee, as an officer of this Court, as may
be necessary or desirable to give effect to this Order or to assist the Trustee and its agents in

carrying out the terms of this Order.

7. THIS COURT ORDERS that the Trustee be at liberty and is hereby authorized and
empowered to apply to any court, tribunal, regulatory or administrative body, wherever located,
for the recognition of this Order and for assistance in carrying out the terms of this Order, and that
the Trustee is authorized and empowered to act as a representative in respect of the within

proceedings for the purpose of having these proceedings recognized in a jurisdiction outside

Széz/ﬂc/e/ |
ENTERED AT/ INSCRITATORONTO /' /
ON/ BOOK NO:

Canada.

LE //DANSKLE REGISTRE NO:
0CT 302018
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THE SUPERINTENDENT OF FINANCIAL SERVICES

3 Applicant

-and -

BUILDING & DEVELOPMENT MORTGAGES CANADA INC.

Respondent

Court File No. CV-18-596204-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

Proceedings commenced at Toronto

REALIZED PROPERTY ORDER

OSLER, HOSKIN & HARCOURT LLP
P.O. Box 50, 1 First Canadian Place
Toronto, ON M5X 1B8

Michael De Lellis (LSUC# 48038U)
Jeremy Dacks (LSUC# 41851R)
Patrick Riesterer (LSUC# 60258G)

Tel: (416) 3622111
Fax: (416) 862-6666

Lawyers for FAAN Mortgage Administrators Inc., in its
capacity as Court-appointed Trustee



Appendix 3:
Harlowe Settlement Approval Order dated December 20, 2018
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Court File No.: CV-18-596204-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE MR. ) THURSDAY, THE 20™
JUSTICE HAINEY ) DAY OF DECEMBER, 2018

BETWEEN:

O\ THE SUPERINTENDENT OF FINANCIAL SERVICES

7\
U"

P :?E- ‘{ =\ Applicant
R,ii‘,'t% . :\1‘ ™
L 5 o

{;?‘ :__ s / ‘.;:1;_’

BUILDING & DEVELOPMENT MORTGAGES CANADA INC.

Respondent

APPLICATION UNDER SECTION 37 OF THE
MORTGAGE BROKERAGES, LENDERS AND ADMINISTRATORS ACT, 2006, S.O. 2006,
¢. 29 and SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.0.1990 c. C.43

HARLOWE SETTLEMENT APPROVAL ORDER

THIS MOTION, made by FAAN Mortgage Administrators Inc. (“FAAN Mortgage”),
in its capacity as Court-appointed trustee (in such capacity, the “Trustee”), of all of the assets,
undertakings and properties of Building & Development Mortgages Canada Inc. (the
“Respondent”) pursuant to section 37 of the Mortgage Brokerages, Lenders and Administrators
Act, 20006, S.0. 2006, c. 29, as amended (the “MBLAA”), and section 101 of the Courts of
Justice Act, R.S.0. 1990, c. C.43, as amended, for an Order, inter alia, (i) approving and
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ratifying the Settlement Agreement dated as of November 6, 2018 (the “Harlowe Settlement
Agreement”) among The Harlowe Inc. (“Harlowe”), the Trustee and Olympia Trust Company
(“OTC”); (ii) ordering Harlowe to pay $15,562,896.38 to the Trustee pursuant to the Harlowe
Settlement Agreement; (iii) ordering Harlowe, the Trustee and OTC to comply with the Harlowe
Settlement Agreement; and (iv) authorizing the Trustee to, upon the delivery of the Trustee’s
Certificate (as defined below), make a further distribution of Realized Property to Investors, was

heard this day at 330 University Avenue, Toronto, Ontario;

ON READING the Fourth Report of the Trustee dated December 13, 2018 (the “Fourth
Report”), and on hearing the submissions of counsel for the Trustee, Chaitons LLP, in its
capacity as Representative Counsel, counsel to Harlowe and such other counsel as were present,
no one appearing for any other person on the service list, as appears from the affidavit of service

of Justine Erickson sworn December 14, 2018, filed;
SERVICE AND INTERPRETATION

1. THIS COURT ORDERS that the time for service of the Notice of Motion, the Motion
Record and the Fourth Report is hereby abridged and validated so that this Motion is properly

returnable today and hereby dispenses with further service thereof.

2. THIS COURT ORDERS that all capitalized terms used but not defined herein shall

have the meanings given to them in the Fourth Report and the Harlowe Settlement Agreement.
APPROVAL OF THE HARLOWE SETTLEMENT AGREEMENT

3. THIS COURT ORDERS that (i) the Harlowe Settlement Agreement be and is hereby
approved in its entirety, with such minor amendments as the Trustee and the other parties to the
Harlowe Settlement Agreement may agree upon to permit the completion of the transaction
contemplated thereby; (ii) Harlowe is hereby directed to pay $15,562,896.38 forthwith to the
Trustee in accordance with the terms of the Harlowe Settlement Agreement (such funds the
“Harlowe Realized Property™); and (iii) the execution of the Harlowe Settlement Agreement by

the Trustee and OTC is hereby ratified and approved, and the Trustee and OTC are hereby
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authorized and directed to comply with all of their obligations under the Harlowe Settlement

Agreement.

4. THIS COURT ORDERS AND DECLARES that upon the delivery of a Trustee’s
certificate to Harlowe substantially in the form attached as Schedule “A” hereto (the “Trustee’s
Certificate”), all of Harlowe’s obligations to Building & Development Mortgages Canada Inc.
(“BDMC”), OTC, and the individual lenders (the “Harlowe Individual Lenders”) under the
Loan Agreement dated as of June 10, 2013 between BDMC and Harlowe (the “Loan
Agreement”), the Security and the Loan Documents (each as defined in the Loan Agreement)
(collectively, the “Harlowe Loan Obligations”) and all security interests granted to BDMC,
OTC or the Harlowe Individual Lenders in and to the assets of Harlowe to secure the Harlowe
Loan Obligations and related registrations on title (the “Loan Encumbrances”) are hereby
released, extinguished, expunged, discharged and deleted and that none of the Trustee, BDMC,
OTC or any Harlowe Individual Lender shall have any claim against Harlowe in respect of the
Harlowe Loan Obligations or the Loan Encumbrances; provided, however, that Harlowe shall

not be released from any obligations under the Harlowe Settlement Agreement.

5. THIS COURT ORDERS AND DECLARES that upon the delivery of the Trustee’s
Certificate, the Harlowe Realized Property is and shall be deemed to be “Realized Property” as
defined in the Order of this Court dated June 26, 2018 (the “Interim Stabilization Order”) and
that all of the Harlowe Individual Lenders’ rights and claims under the Loan Agreement, the
Security and the Loan Documents shall attach to the Harlowe Realized Property and shall have
the same nature and priority as they had prior to the consummation of the Harlowe Settlement

Agreement, including pursuant to the Appointment Order and the Interim Stabilization Order.

6. THIS COURT ORDERS that upon the registration in the Land Registry Office for the
Registry Division of Toronto (#66) of an Application for Vesting Order in the form prescribed
by the applicable Land Registry Office and attaching a copy of this Order and the executed
Trustee’s Certificate, the Land Registrar is hereby directed to delete and expunge from title to the
real property identified in Schedule “B” hereto (the “Real Property”) all of the Loan

Encumbrances listed in Schedule “C” hereto.
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7. THIS COURT ORDERS that upon the delivery of the Trustee’s Certificate, the release
agreement in the form attached as Schedule “D” hereto (“Release Agreement”) to be given to
the Trustee, BDMC, OTC, and each Harlowe Individual Lender who loaned funds through
BDMC or OTC to Harlowe pursuant to the Loan Agreement and all related Loan Documents,
each of their respective officers, directors, agents, employees, and each of their respective
successors and assigns (collectively, the “Releasees”) by Harlowe on behalf of itself, its
affiliates, and their respective shareholders, agents, directors, officers, employees, and each of
their respective successors and assigns (collectively, the “Releasors™) shall be binding and

effective on the Releasors in favour of the Releasees.

8. THIS COURT ORDERS AND DIRECTS the Trustee to file with the Court a copy of

the Trustee’s Certificate, as soon as practicable after delivery thereof.
REALIZED PROPERTY

9. THIS COURT ORDERS that upon the delivery of the Trustee’s Certiﬁcate, the Trustee
shall make a further distribution to Investors in an amount equal to 5% of the Realized Property
held on or received after the date of the Appointment Order, including the Realized Property
obtained with respect to the Victoria Medical SML Loans, pro rata to the Investors entitled to
such funds, such that, when combined with the distributions made pursuant to the Interim
Stabilization Order, the Order of this Court dated October 30, 2018 (“Realized Property
Order”) and the Order of this Court dated November 28, 2018, 85% of such funds shall have

been distributed on a pro rata basis to the Investors entitled to such funds.

10. THIS COURT ORDERS that upon the delivery of the Trustee’s Certificate, paragraph
3(b) of the Realized Property Order is hereby further amended to provide that the Trustee shall
distribute 85% of all other Realized Property obtained, including the Harlowe Realized Property,
pro rata to the Investors entitled to such funds, whether received before or after the date of this

Order.
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AID AND RECOGNITION OF FOREIGN COURTS

11.  THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States to give
effect to this Order and to assist the Trustee and its agents in carrying out the terms of this Order.
All courts, tribunals, regulatory and administrative bodies are hereby respectfully requested to
make such orders and to provide such assistance to the Trustee, as an officer of this Court, as
may be necessary or desirable to give effect to this Order or to assist the Trustee and its agents in

carrying out the terms of this Order.

12.  THIS COURT ORDERS that the Trustee be at liberty and is hereby authorized and
empowered to apply to any court, tribunal, regulatory or administrative body, wherever located,
for the recognition of this Order and for assistance in carrying out the terms of this Order, and
that the Trustee is authorized and empowered to act as a representative in respect of the within
proceedings for the purpose of having these proceedings recognized in a jurisdiction outside

Canada.

TORONTO

ENTERED AT / INSCRIT A

BOOK NO |
?‘?!IDANS LE RFG |STRE NO:

DEC 20 2018

-

PER | PAR:



62

Schedule “A” — Form of Trustee’s Certificate

Court File No.: CV-18-596204-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

THE SUPERINTENDENT OF FINANCIAL SERVICES
Applicant

-and -

BUILDING & DEVELOPMENT MORTGAGES CANADA INC.

Respondent

APPLICATION UNDER SECTION 37 OF THE
MORTGAGE BROKERAGES, LENDERS AND ADMINISTRATORS ACT, 2006, S.O. 2006,
¢. 29 and SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.0. 1990 c. C.43

TRUSTEE’S CERTIFICATE

RECITALS

A. Pursuant to an Order of the Honourable Justice Hainey of the Ontario Superior Court of
Justice [Commercial List] (the “Court”) dated April 20, 2018, FAAN Mortgage Administrators
Inc. was appointed as the trustee (the “Trustee”) of the undertaking, property and assets of

Building & Development Mortgages Canada Inc. (“BDMC”).

B. Pursuant to an Order of the Court dated [DATE] (the “Harlowe Settlement Approval
Order”), the Court approved and ratified the Settlement Agreement made as of November 6,
2018 (the “Harlowe Settlement Agreement”) among The Harlowe Inc. (“Harlowe”), the
Trustee and Olympia Trust Company (“OTC”) and ordered that all of Harlowe’s obligations to
BDMC, OTC, and the individual lenders (“Harlowe Individual Lenders”) under the Loan
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Agreement, the Security and the Loan Documents (each as defined in the Loan Agreement)
(collectively, the “Harlowe Loan Obligations™) and all security interests granted to BDMC,
OTC or the Harlowe Individual Lenders in and to the assets of Harlowe to secure the Harlowe
Loan Obligations (the “Loan Encumbrances”) are hereby released, extinguished, expunged and
discharged and that none of the Trustee, BDMC, OTC or any Harlowe Individual Lender shall
have any claim against Harlowe in respect of the Harlowe Loan Obligations or the Loan
Encumbrances; provided, however, that Harlowe shall not be released from any obligations
under the Harlowe Settlement Agreement; and that the release of the Harlowe Loan Obligations
and the Loan Encumbrances is to be effective upon the delivery by the Trustee to Harlowe of a
certificate confirming (i) the payment of $15,562,896.38 to the Trustee by Harlowe; (ii) that the
conditions precedent to the Harlowe Settlement Agreement as set out in section 9 of the Harlowe
Settlement Agreement have been satisfied or waived by the Trustee; and (iii) the settlement has

been completed to the satisfaction of the Trustee.

C. Unless otherwise indicated herein, terms with initial capitals have the meanings set out in

the Harlowe Settlement Approval Order.

THE TRUSTEE CERTIFIES the following:

1. Harlowe has paid and the Trustee has received $15,562,896.38 pursuant to the Harlowe
Settlement Agreement;

2. Harlowe has provided the Release Agreement to the Releasees;

3 Harlowe has certified that all of the representations and warranties contained in this

Harlowe Settlement Agreement continue to be true as of the Effective Date;

4. Harlowe continues to be, in the reasonable opinion of the Trustee, in compliance with all
of the terms of the Harlowe Settlement Agreement;

5. The other conditions set out in the Harlowe Settlement Agreement have been satisfied or
waived by the Trustee; and

6. The settlement has been completed to the satisfaction of the Trustee.

This Certificate was delivered by the Trustee at [TIME] on [DATE].
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FAAN Mortgage Administrators Inc., solely
in its capacity as Court-appointed Trustee of
the undertaking, property and assets of
Building & Development Mortgages Canada
Inc., and in no other capacity

Per:

Name:
Title:
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Schedule “B” — Real Property
PIN 21239-0519 (L.T)

PART OF LOTS 21 TO 26 PLAN D111, PARTS 1, 3, 4, 5, 6, 7 AND 8 PLAN 66R29958;
SUBJECT TO AN EASEMENT AS IN AT3640549; SUBJECT TO AN EASEMENT IN
FAVOUR OF LOT 8 PLAN D111 AS IN AT4127651; SUBJECT TO AN EASEMENT OVER
PART 3 PLAN 66R29958 IN FAVOUR OF PART OF LOTS 21 TO 26 PLAN D111, PART 2
PLAN 66R29958 AS IN AT4939549; TOGETHER WITH AN EASEMENT OVER PART OF
LOTS 21 TO 26 PLAN D111, PART 2 PLAN 66R29958 AS IN AT4939549



Schedule “C” — Loan Encumbrances

Registration No. Date Type of Instrument
AT3428381 October 10, 2013 Charge

AT3428575 October 10, 2013 Transfer of Charge

AT3436925 October 24, 2013 Transfer of Charge

AT3439420 October 28, 2013 Transfer of Charge

AT3485881 December 20, 2013 Transfer of Charge

AT3497057 January 13, 2014 Transfer of Charge

AT3530200 February 28, 2014 Notice of Amending Agreement
AT3530201 February 28, 2014 Transfer of Charge

AT3537271 March 13, 2014 Transfer of Charge

AT3561924 April 22,2014 Transfer of Charge

AT3624957 July 4, 2014 Notice of Amending Agreement
AT3671510 August 26, 2014 Transfer of Charge

AT3706643 October 3, 2014 Transfer of Charge

AT3728529 October 31, 2014 Transfer of Charge

AT3738320 November 12,2014 | Transfer of Charge

AT3749625 November 26, 2014 Transfer of Charge

AT3763762 December 11,2014 | Transfer of Charge

AT37831353 January 9, 2015 Transfer of Charge

AT3811062 February 13, 2015 Notice of Amending Agreement
AT3812523 February 18, 2015 Transfer of Charge

AT3945778 July 14, 2015 Notice of Amending Agreement
AT3945995 July 14, 2015 Transfer of Charge

AT3974731 August 12,2105 Transfer of Charge

AT4014833 September 21, 2015 | Notice of Amending Agreement
AT4020009 September 28, 2015 | Transfer of Charge

AT4095416 December 15, 2015 Transfer of Charge

AT4127132 January 26, 2016 Postponement

AT4138805 February 5, 2016 Postponement

AT4166503 March 14, 2016 Transfer of Charge

AT4197452 April 20, 2016 Transfer of Charge

AT4224419 May 24, 2016 Transfer of Charge

AT4233310 June 1, 2016 Transfer of Charge

AT4271518 July 7, 2016 Transfer of Charge

AT4282089 July 18, 2016 Transfer of Charge

AT4483560 February 9, 2017 Transfer of Charge

AT4486694 February 14, 2017 Transfer of Charge
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Schedule “D” — Release Agreement
[Date]
TO: FAAN Mortgage Administrators Inc. (the “Trustee”)
AND TO: Olympia Trust Company (“OTC”)

Re: Release granted in connection with repayment and settlement of the Obligations
pursuant to Harlowe Settlement Agreement

Dear Sirs/Mesdames

Reference is made to the Loan Agreement dated as of June 10, 2013 (the “Loan Agreement”)
between The Harlowe Inc. (“Harlowe”) and Building & Development Mortgages Canada Inc.
(“BDMC”) and the related Security and Loan Documents. All capitalized terms used in this
agreement (the “Release Agreement”) shall, unless otherwise defined herein, have the same
meanings given to them in the Loan Agreement or the Settlement Agreement dated as of
November 6, 2018 among Harlowe, the Trustee and OTC (the “Settlement Agreement”).

1. Harlowe hereby certifies that all of the representations and warranties contained in the
Settlement Agreement are true and accurate as of the date hereof and that it is in
compliance with all covenants, terms and provisions of the Settlement Agreement.

2. Harlowe has paid the Trustee $15,562,896.38 pursuant to the Settlement Agreement and
waives any right of set-off or any other defence.

3, In consideration of the acceptance of $15,562,896.38 in full and final satisfaction of
Obligations payable to BDMC by Harlowe under the Loan Agreement in excess of
$20,779,460 and for other good and valuable consideration, the receipt and sufficiency of
which is hereby acknowledged, Harlowe (on behalf of itself, its affiliates, and their
respective shareholders, agents, directors, officers, employees, and each of their
respective successors and assigns) (collectively, the “Releasors™)) hereby releases,
discharges and acquits the Trustee, BDMC, OTC, and each lender or investor who loaned
funds through BDMC or OTC to Harlowe pursuant to the Loan Agreement and all related
Loan Documents, each of their respective officers, directors, agents, employees, and each
of their respective successors and assigns (collectively, the “Releasees”) from any and all
claims, demands, rights, liabilities, and causes of action, whether in law or in equity,
whether known or unknown, that any Releasor, at any time had or has, or that they or
their respective successors or assigns hereafter have or may have against the Releasees
directly or indirectly arising out of or in any way related to the Loan Agreement, the
Loan Documents, the proceedings initiated by the Order of the Ontario Superior Court of
Justice (Commercial List) dated April 20, 2018, or any transactions hereunder or
thereunder.

This Release Agreement shall be effective immediately upon the delivery of the Trustee’s
Certificate and may be relied upon by any of the Releasees, whether or not such Releasee is a
party to this Release Agreement or the Settlement Agreement.
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This Release Agreement may be executed in any number of counterparts and by the different
parties hereto in separate counterparts, and may be executed and delivered by facsimile or .pdf
file transmitted by email, and all such counterparts, .pdf files and facsimiles when so executed
and delivered shall be deemed to be an original and all of which when taken together shall
constitute but one and the same Release Agreement.

This Release Agreement shall be construed in accordance with and governed by the laws of the
Province of Ontario.

Yours truly,
THE HARLOWE INC.

By:

Name:

Title:

Accepted and agreed to by:

FAAN MORTGAGE
ADMINISTRATORS INC.,, solely in its
capacity as Court-appointed Trustee of
Building & Development Mortgages Canada
Inc. and in no other capacity

Name:

Title:



OLYMPIA TRUST COMPANY
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Name:

Title:



THE SUPERINTENDENT OF FINANCIAL SERVICES

Applicant

-and -
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BUILDING & DEVELOPMENT MORTGAGES CANADA

INC.

Respondent

Court File No. CV-18-596204-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

Proceedings commenced at Toronto

HARLOWE SETTLEMENT APPROVAL ORDER

OSLER, HOSKIN & HARCOURT LLP
P.O. Box 50, 1 First Canadian Place
Toronto, ON M5X 1B8

Michael De Lellis (LSUC# 48038U)
Jeremy Dacks (LSUC# 41851R)
Patrick Riesterer (LSUC# 60258G)

Tel: (416) 362-2111
Fax: (416) 862-6666

Lawyers for FAAN Mortgage Administrators Inc.,
in its capacity as Court-appointed Trustee
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PARI PASSU AGREEMENT

THIS AGREEMENT dated as of the day of , 2016.
AMONG:

BUILDING & DEVELOPMENT MORTGAGES CANADA INC.
. and
OLYMPIA TRUST COMPANY
{collectively, hereinafter referred fo as the “Original 2nd Mortgagee®)

OF THE FIRST PART,;
-and -

BUILDING & DEVELOPMENT MORTGAGES CANADA INC.
and
OLYMPIA TRUST COMPANY
(together, hereinafter referred to as the “New 2nd Mortgagee™)

OF THE SECOND PART;

(the Originai 2" Mortgagee and the New 2™ Mortgagee hereinafter being sometimes
individually referred as a “Mortgagee” and sometimes coliectively referred to as the
J . “Mortgagees™)

-and -
LAMB CALGARY INC.

(hereinafter referred to as the "Borrower”)
OF THE THIRD PART,

RECITALS:

A The Borrower has executed the first mortgage as listed on Schedule “A” hereto in favour
of the Original 2nd Mortgagee (the "Original 2nd Mortgage Security").

B. The Borrower has executed a second mortgage as listed on Schedule “B” in favour of the
New 2nd Mortgagee (the "New 2nd Martgage Security”).

C. The parties herefo desire to oufline the respective priorities, rights and obligations of
holders of the QOriginal 2nd Mortgage Security and the New 2nd Mortgage Security.

NOW THEREFORE THIS INDENTURE WITNESSETH that in consideration of the
premises and other good and valuable consideration, the parties hereto hereby covenant,
undertake, declare and agree as follows:

CAL_LAWA 240194212
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Page 2 of 8

ARTICLE 1 - DEFINITIONS

In this Agreement, the following terms have the following meanings:

®

2.01

2.02

3.01

"Property” means the property described in Schedule “C.
ARTICLE 2 — CONSENT

The Criginal 2nd Mortgagee hereby acknowledges its consent to the creation and issue
by the Borrower of the New 2nd Mortgage Security to the New 2nd Mortgagee and to the
incurring by the Borrower of the indebtedness evidenced thereby.

The New 2nd Mortgagee hereby acknowledges the creation, validity and issue by the
Borrower of the Original 2nd Mortgage Security to the Original 2nd Morigagee and to the
incurring by the Borrower of the indebtedness evidenced thereby.

ARTICLE 3 - PRIORITY

Notwithstanding any provision contained in the security documentation executed by the

Borrower in connection with the Original 2nd Mortgage Security or the New 2nd Morigage
Security, the Original 2nd Morigagee and the New 2nd Mortgagee covenant and agree with
each other that their respective security interest in the Property of the Borrower shall rank
equally and they shall be entifled to share, on a pro rata dollar for dollar basis, in the assets
of the Borrower, in the event of the repayment of all or a portion of their respective security
interests registered against the Borrower,

4,01

4.02

ARTICLE 4 — ENEORCEMENT

If either Mortgagee makes a demand or accelerates the time for payment of any

- indebtedness of the Borrower or gives notice to the Borrower of its intention to enforce

security or commences proceedings in court or otherwise for the enforcement of any
security or collection of any indebtedness of the Borrower, such Morigagee, shall give the
other Mortgagee seven (7) days’ notice of such intention, and shall from time to time,
promptly provide the other Mortgagee, at its request, full information concerning the status
of any action it has taken or is contemplating faking against the Borrower or any of its
assets,

Any paymenis or distributions received by any Mortgagee confrary to the provisions hereof
shall be received in frust for the benefit of the other Mortgagee and shall be paid fo the
Mortgagee or parly so entitled.

CAL_LAWA 249194212
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4.03

5.01

5.02

503

5.04

5.05

5.06

Page 30of 8

Neither Mortgagee or the Borrower shall challenge or contest the validity, priority or
enforceablility of the security held by the other Mortgagee as set out herein. Neither
Mortgagee shall take any steps or do or cause any act or thing to be done whereby the
respective priarities of the Original 2" Mortgagee nor the New 2™ Mortgagee as defined
herein may be defeated or impaired. Neither Morigagee shall claim or prove in the
bankruptcy or insolvency of the Borrower in competition with the other Mortgagee orin a
manner inconsistent with this Agreement,

ARTICLE 5 - GENERAL

From time to time upon request therefor the Original 2nd Mortgagee and the New 2nd
Morigagee may advise each other of the particulars of the indebtedness and liability of the
Borrower and any other information about the Borrower to each other and all security held
by each therefor and the Borrower hereby expressiy consents to the sharing of information
about the Borrower among the Original 2nd Mortgagee and the New 2nd Mortgagee.

Each of the Original 2nd Mortgagee, New 2nd Mortgagee and the Borrower shall do,
perform, execute and deliver all acts, deeds and documents as may be necessary from
time to time to give full force and effect {o the intent of this Agreement; provided, however,
that no consent of the Barrower shall be necessary to any amendment of the terms hereof
by the Original 2nd Mortgagee or the New 2nd Mortgagee unless the interests of the
Borrower are directly affected thereby.

This Agreement may be executed in several counterparts, each of which when so
executed shall be deemed to be an original and such counterparts together shalf constitute
one and the same instrument and shall be effective as of the formal date hereof.

This Agreement shail enure to the benefit of and be binding upon the parties hereto and
their respective successors and assigns, and shall supercede and replace any other
priority or similar agreement executed by the parties with respect to the matters contained
herein; provided that a Morigagee assigning or transferring any of the indebtedness of the
Borrower or any security held in connection therewith shall first deliver to the other
Mortgagee a written agreement by the proposed assignee or transferee in favour of the
other Mortgagee acknowledging such proposed assignee or transferee to be bound by the
provisions hereof to the same extent as the assignor or transferor.

This Agreement shall be governed by and construed in accordance with the laws of the
Province of Ontario.

Any demand, notice or communication to be made or given hereunder shall be in writing
and may be made or given by: (i) personal delivery; or (ii) by transmittal by facsimile, or
other electronic means of communication, other than e-mail, (with a copy to follow by
regular mail), addressed to the respective parties as follows;

To the Borrower{s):

Lamb Calgary Inc.
778 King Street West
Toronte, Ontario, M5V 1N6

CAL_LAWA 2461042\2

74



To the Original 2nd Mortgagee:

Page 4 of 8

Building & Development Mortgages Canada Inc.

1-A, 25 Brodie Drive

Richmond Hill, Ontario, L4B 3K7
Olympia Trust Company

2200, 125 9 Avenue SE
Calgary, Alberta, T2G 0P8

To the New 2ﬁd Mortgagee:

Building & Development Morigages Canada tnc.

1-A, 25 Brodie Drive
Richmond Hill, Ontario, L4B 3K7

or to such other address or facsimile number or telecopy number as any party may from
time to time notify the others in accordance with this Section 5.06. Any demand, notice or
communication made or given by personal delivery shall be conclusively deemed to have
been given on the day of actual delivery thereof or, if made or given by facsimile or
electronic means of communication, on the first business day following the fransmittal

thereof.

IN WITNESS WHEREOF the parties hereto have executed this Agreement under the hands of

their duly authorized officers.

CAL_LAWA 248104242
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Per :
el !/(an New 2 morlgagee
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Per: 2
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OLYMPIA TRUST COMPANY
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Per: -
L/ Original 2" morigages
Vibha Bhagat
Supervisor
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LAMB CALGARY INC.

Per:

Borrower
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SCHEDULE A
Original 2nd Mortgage Security:
Fourteen Million Six Hundred Thousand Dollar ($14,600,000.00) Charge/Mortgage registered on

May 9, 2014 in the South Alberta Land Titles Office as Instrument number: 141 112 373, as
amended. Registered charge/martgage attached hereto,

CAL_LAWA 249104212




SCHEDULE B

New 2nd Mortaage Security:

Page 7 of 8

Three Million Seven Hundred Thousand Dollar ($3,700,000.00) Copy of charge/morigage

attached hereto.

CAL_L AW 240184212
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SCHEDULE C ‘
DESCRIFTION OF PROPERTY
MUNICIPAL ADDRESS:
602, 606, 610, 620, 624 - 628 12th Avenue SE, Calgary, Alberta
LEGAL DESCRIPTION:

PLANC
BLOCK 76
THE WESTERLY 10 FEET THROUGHOUT OF LOT 30 AND THE WHOLE OF LOT 31

PLAN "C"

BLOCK 76

LOTS 32 TO 38 INCLUSIVE

EXCEPTING THEREQUT ALL MINES AND MINERALS
QUT OF LOTS 35 AND 36

PLANC

BLOCK 76 ;
THE WESTERLY 21 FEET THROUGHOUT LOT 29 AND THAT PORTION OF LOT 30 WHICH !
LIES TO THE EAST OF THE WESTERLY 10 FEET THROUGHOUT SAID LOT 30 :

PLANC

BLOCK 76

THE WESTERLY 6.5 FEET OF LOT 27, THE WHOLE OF LOT 28 AND THAT PORTION
OF LOT 29 LYING TQ THE EAST OF THE WESTERLY 21 FEET OF SAID LOT 28

DESCRIPTIVE PLAN 1412005

BLOCK 76

LOT 45

EXCEPTING THEREOCUT ALL MINES AND MINERALS

ALL MINES AND MINERALS WITHIN, UPON OR UNDER: 5
PLAN C

BLOCK 76
LOTS 43 AND 44 |

ALL MINES AND MINERALS WITHIN, UPON OR UNDER:
PLAN C g
BLOCK 76 ;

LOTS 39 AND 40

ALL MINES AND MINERALS WITHIN, UPON OR UNDER:
PLAN C

BLOCK 76

LOTS 41 AND 42

CAL_LAWA 249194202 E
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aJ FAAN

N RT & KOL
ADMINISTRATORS

January 29, 2020
Dear Lender:
Re: Syndicated Mortgage Loan made to Lamb Calgary Inc. (“Borrower”) pursuant to the loan

agreements dated January 23, 2014 and April 16, 2016 in respect of property located at 602,
606, 610, 620, 624-628, 12th Avenue SE, Calgary, AB (“Orchard Project” or “Property”)

As you are aware, on April 20, 2018, FAAN Mortgage Administrators Inc. (“Trustee”) was appointed
as trustee over Building & Development Mortgages Canada Inc. under a court order issued pursuant
to section 37 of the Mortgage Brokerages, Lenders and Administrators Act, 2006 as amended, and
section 101 of the Courts of Justice Act, as amended.

We are writing to you in our capacity as Trustee regarding the Orchard Project.

The Orchard Project is an approved high-density development in downtown Calgary with over $14.2
million and $1.6 million of syndicated mortgage loan debt (collectively the “Orchard SMLs”). Based
on areview of the registrations on title, the Orchard SMLs appear to be subordinate to a first ranking
mortgage on title in the amount of approximately $2.3 million in favour of Lanyard Investments Inc.
and a second ranking mortgage on title in favour of a party related to the Borrower in the amount of
approximately $2 million (collectively the “Priority Debt”). The Property is currently being used as
a surface parking lot.

The Trustee has been advised that the Borrower is seeking to sell the Property and has retained CBRE
Limited to list the Property. The Property is listed with no list price and an offer deadline of March
18, 2020. The Trustee will determine next steps, if any, should any offers be received by the
Borrower.

Should a sale take place and should the proceeds from the sale of the Property be insufficient to repay
the Priority Debt on the Orchard Project, there is risk that you may not recover the sums that you
advanced to the Borrower.

The Trustee will keep you informed of the developments related to these matters.

Should you have any further questions at this time, our contact information is shown below (if you
are contacting us by email, please use the subject line Orchard Project).

Email: Info@FAANMortgageAdmin.com
Toll-Free Telephone Number: 1-833-495-3338

Yours very truly,

Faan Mortgoage Administrotors nc.

FAAN MORTGAGE ADMINISTRATORS INC.

IN ITS CAPACITY AS COURT-APPOINTED TRUSTEE OF
BUILDING & DEVELOPMENT MORTGAGES CANADA INC.
AND IN NO OTHER CAPACITY

FAAN MORTGAGE ADMINISTRATORS INC. | 920-20 Adelaide Street East Toronto, Ontario, M5C 2T6


mailto:Info@FAANMortgageAdmin.com
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aJ FAAN

R OIRT S RTE
ADMINISTRATORS

September 15, 2020
Dear Lender:

Re: Syndicated Mortgage Loans made to Lamb Calgary Inc. (“Borrower”) pursuant to
the loan agreements dated January 23, 2014 (“Original Loan”) and April 16, 2016
(“Hybrid Loan”) in respect of property located at 602, 606, 610, 620, 624,626 and 628,
12th Avenue SE, Calgary, AB (“Orchard Project” or “Property”)

As you are aware, on April 20, 2018, FAAN Mortgage Administrators Inc. was appointed as
trustee (in such capacity, the “Trustee”) over the assets, property and undertakings of
Building & Development Mortgages Canada Inc. (“BDMC”) pursuant to an order of the
Ontario Superior Court of Justice (Commercial List) (“Court”) issued under section 37 of the
Mortgage Brokerages, Lenders and Administrators Act, 2006, as amended, and section 101 of
the Courts of Justice Act, as amended. By order of the Court dated June 26, 2018, Chaitons LLP
was appointed as representative counsel to persons who made loans through BDMC
(“Representative Counsel”). Notices have previously been sent to you regarding the
appointment of FAAN Mortgage Administrators Inc. as Trustee and of Chaitons LLP as
Representative Counsel.

We are writing to you in our capacity as Trustee regarding the Orchard Project and further
to our notice dated January 29, 2020. Since that time, the Trustee has continued to engage
with the Borrower regarding the status of the Orchard Project.

The purpose of this notice is to advise that the Trustee intends to attend at Court for an Order
(“Orchard Approval Order”) that, among other things: (i) confirms and approves the
Trustee discharging the mortgages registered on title to the Property securing both the
Original Loan and the Hybrid Loan (“Orchard Mortgages”) in connection with the proposed
sale of the Property (“Sale Transaction”) to a third-party purchaser, Trico Developments
(1990) Ltd., upon receipt by the Trustee of the portion of the purchase price set out in the
agreement of purchase and sale (“APS”) that is in excess of the amounts owed under the
mortgages registered on title in priority to the Orchard Mortgages and reasonable and
documented costs properly incurred to effect the closing of the Sale Transaction (the “BDMC
Discharge Payment”); (ii) authorizes the Trustee to make a pari-passu distribution of the
BDMC Discharge Payment to the syndicated mortgage lenders who advanced funds to the
Orchard Project pursuant to the Original Loan and the Hybrid Loan (jointly, the “Orchard
SMLs"); and (iii) approves the Nineteenth Report (as defined below) and the activities of the
Trustee described therein.
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aJ FAAN

RAIRTSERLEE
ADMINISTRATORS

The Orchard approval motion is scheduled to be heard via a virtual hearing on September
22, 2020 at 12:00pm (“Orchard Approval Motion”). To the extent that you would like
further information on the Orchard Approval Motion please contact the Trustee directly at
the contact number provided below.

The Trustee’s motion materials filed in support of the Trustee’s request for the Orchard
Approval Order, including its nineteenth report to Court (“Nineteenth Report”), are
available on the Trustee’s website: http://faanmortgageadmin.com. The Nineteenth Report
describes the following matters:

(a) an overview of the Orchard Project and the underlying syndicated mortgage loans
pursuant to which the Orchard SMLs loaned money to the Borrower in respect of the
Orchard Project;

(b) details of the Sale Transaction including the marketing process conducted by CBRE
Limited, the listing agent for the Property;

(c) information relevant to the Trustee’s recommendation to discharge the Orchard
Mortgages in connection with the Sale Transaction upon receipt of, or arrangements
satisfactory to the Trustee made for the receipt of, the BDMC Discharge Payment and
to take any other steps necessary to facilitate the closing of the Sale Transaction, in
its sole discretion;

(d) a confidential appendix that provides, among other things, the financial details of the
Sale Transaction and the estimated proceeds available for the BDMC Discharge
Payment; and

(e) Information that supports the Trustee’s recommendation that the BDMC Discharge
Payment be distributed on a pari-passu basis to all Orchard SMLs, net of the Court
approved administrative holdback (15%) (“Administrative Holdback”).

The Nineteenth Report, without appendices, is attached hereto as Appendix “A”.

Next Steps

Given the commercially sensitive nature of the Sale Transaction and other considerations, it
is the view of both the Trustee and Representative Counsel that additional information
(including the purchase price for the Property) should not be made public at this time. Given
that the information currently being provided to the Orchard SMLs is limited, the Trustee
will not be seeking their feedback regarding the Sale Transaction prior to attending Court.


http://faanmortgageadmin.com/
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aJ FAAN

RAIRTSERLEE
ADMINISTRATORS

Instead, the Trustee has provided Representative Counsel with all relevant financial and
other information in its possession with respect to the Sale Transaction including, among
other things, the unredacted APS for its review and consideration.

The Trustee and Representative Counsel are of the view that, while the Sale Transaction only
provides a modest recovery for the Orchard SMLs, it offers the greatest opportunity for some
recovery in the challenging circumstances facing the Orchard Project as further detailed in
the Nineteenth Report, and accordingly it is appropriate to consent to discharging the
Orchard Mortgages registered on title to the Property as part of the Sale Transaction.

At this time, you should review this notice and the associated Court materials carefully
including the Nineteenth Report attached hereto, and, if desired, arrange to obtain
independent legal advice regarding these matters. You can also consult Representative
Counsel whose contact information is provided below.

Should the Orchard Approval Motion be successful, the Trustee intends to distribute the
BDMC Discharge Payment, net of the Administrative Holdback, on a pari-passu basis to the
Orchard SMLs as soon as practicable following Court approval.

Should you have any questions of the Trustee, our contact information is shown below (if
you contact us, please reference Orchard Project).

Email: Info@FAANMortgageAdmin.com
Toll-Free Telephone Number: 1-833-495-3338

Should you wish to contact Representative Counsel, its contact information is shown below
(if you contact Representative Counsel, please reference Orchard Project).

Email: BDMC@chaitons.com
Toll-Free Telephone Number: 1-888-203-0509

Yours very truly,

Faan Mortgage Adninistrotors (nc.

FAAN MORTGAGE ADMINISTRATORS INC.

SOLELY IN ITS CAPACITY AS COURT-APPOINTED TRUSTEE OF
BUILDING & DEVELOPMENT MORTGAGES CANADA INC.

AND IN NO OTHER CAPACITY


mailto:Info@FAANMortgageAdmin.com
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FROM:

TO:

THROUGH:

87

OFFER TO PURCHASE AND INTERIM AGREEMENT

(hereinafter referred to as the “Offer”)

Trico Developments (1990) Lid.

1005 11 Avenge SW

Calgary, AB T2R 0G1

Afttention: Wayne Chiu

(hereinafter referred to as the "Purchaser)

Lamb Calgary Inc,

778 King Steet West

Toranto, GN M5V 1N6.

Attention: Brad Lamb-

(hereinafter referred to as the "Vendor")

Advent Gommercial Real Estate Corp. o/a NAI Advent
3833 8 Sirset SE '

Calgary, Alberta T2G 3A5

Attention:

(hereinafter refetred to as the "Brokerage™

Subject to the terms and conditions hersiit, the Purchaser -hereby offers 1o purchase the
property legally, municipally and otherwise described as Schedule "A" attached
(hereinafter referred to as the “Lands”). -

1. PURCHASE PRICE

The purchase price (hereinafter referred to as the “Purchase Price®) paid by the

Purchaser o the Vendor shall be the sum of

I - 1=v/ful money of Canada to be paid in the following manner:

Gl 12" Avenue §F — Purchase and Sale Agreempnl. 1

deposit (hereinafter referred 1o as the “Firsi: Deposit”) by way
of chegue payabie to Advent Commercial Real Estate Corp.
o/a NAL Advent, In trust, within THREE (3} BANKING DAYS
of conditional acceptance hereof, to be deposited i an
interest hearing trust account with interest to accrue o the
benefit of the Purchaser.

further deposit (hereinafter referred to as the “Second

Deposit”) by way of cheque payable to Advent Commarcial

Real Estate Corp. o/a NAI Advent, in frust, within THREE (3

BANKING DAYS after safisfaction of the conditions specified

in Paragraph 2 herein, to be deposited in an interest bearing
4

'\f{urclmscr - Vendor
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trust account with inferest to acerue to the benefit of the
Purchaser.

s (more or less) subject to adjustments shall be paid by cash or
certified cheque on the date of closing.

2. CONDITIONS PREGEDENT

The obligations of the Purchaser and Vendor to complete this transaction shall be
subject to the following conditions being satisfied, which if riot met within the inci-
~cated time period. will render this Offer null and void and enfitie the Purchaser o
the return-of all deposit monies and accrued interest,

a) The Purchaser shall have thity (30) DAYS, from the receipt of
documentation specified in Paragraph 7 herein, to examine. and gpprove:
the zoning, records, titles, contracts, permitted encu mbrances, scil reports,
enviranmental, engineering.and other aspects pertaining fo the-Lands. The.
Purchaser shall notify the Vendor in writing within the thirty (30) DAY period
if it approves the results of these examinations.

3. CLOSING DATE

The date of closing of this transaction shall be 1:00 p.m. on the 60th day of
following waiver of all conditions, or as otherwise agreed upan by both the Vendor
and Purchaser in writing (hereinafter referred to as the "Date of Clesing").
Possession of the Lands shall be given to-the Purchaser on the Date of Closing,

4. INCLUSIONS IN PURCHASE PRICE

The Purchase Price includes all installations, architectural plans, architectural
models, engineering and environmental studies, development plans, etc., lpases,

privileges, signs, trade names, and appurtenances belonging to the Lands and.
owned by the Vendor and used in the operation or ownership thereof.

5. ADJUSTMENTS

Adjustments shall be made as of the Date of Closing with respeet to all items of
revenue and expense including but not limited to rents, taxes, utflities, principal,
interest and other payments on any morigage and other similar items.

No adjustment shall be made in respect of any claim of the Vendor for any arrears,
but the Purchaser shall provide to the Vendor any amounts received by it on

Rerehser VapdieN,

Y &
G4 12 Avenue SE— Purchase tnd Sale Agresment P '
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account of such arrears. The Date of Closing shall be for the Purchaser's account
both as to revenue and expense.

8. REPRESENTATIONS AND WARRANTIES

The following representations and warranties of this Offer shall not be discharged
by or merged in the Date-of Closing of this transaction, but shall survive the same
and continue thersafter as warranties and representations between the Vendor
and the Purchaser.

The Vendor warrants and represents that as of the date hereof

a)

f)

g)

514 128 Avenue SB - Porchase und $ale Agregment

that the Vendor is duly incorporated and vaiidly subsisting and has the
corporate power fo own and to sell the Lands and to enter into this
agreement and to. compiete the transaction cantemplated herein:

that the Vendor has received no notice that the Lands and its present use
do not fully comply with all applicable laws, by-laws, regulations, codes,
standards and agreements (including laws, bylaws, regulations, codes;
standards and agreements relaling to the environmental condition of the
Lands) enacted or administered by, or entered into-with, any governmental
ar other authority having jurisdiction, or has no knowledge of any such
defect:

thatthe Vendor is not now (nor will be on the Date of Closing) a non-resident
of Canada within the meaning of the income Tax Act of Canada: |

that the Vendor is not the dgent or trustee for anyone with an int:erest inthe
Lands who is (or will be on the Date of Closing) a non-resiflent of Ganada
within the meaning of the Incorne Tax Act of Canada;

that the Vendor has received no notice from any: a'uthori'tyecr tenant advising:
of any repair or work which is necessary to the Lands orany part thergof:

that the Vendor has not received any notice and is not aware of any
exprapriation or proposed exprepriation of or similar proceedings affecting
the Lands or any part hereof;

that the Vendor has no knowledge and has recsived no notice of any
pending or threatened litigation or proceedings relafing to the Lands;

that the Vendor has not received any notice and is riot aware of any material
or substantial facts or circumstances relatirig to the Lands or to zoning, or

Purchaser 1 Vendoy
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pemmitied use thereof, which have not been disclosed to the Purchaser and
which might, if disclesed, be reasonably expected to affect the Purchaser's
decis_ion_ to proceed with the proposed purchase;

i) ‘that all municipal, schoo! and ofher taxes and agssessments, gensral and
special affecting the Lands shall have been fully paid to the appropriate
taxing authorities up to and including the Date of Closing;

) that ail public utility charges, all insurance prermiums and allother costs and
expenses relating to the Lands shail have been fully paid to the pergons
properly entitled thereto, up to and including the Date of Closing;

k) that the: operation of the Lands is not subject to any written s@rvice,
operating, management, employment or other contract except the contracts
to be delivered to the Purchaser under paragraph 7

1) that no person will have as of the Date of Closing of sale, any right of first
refusal, option or other right to purchase thie Lands, now prin the future;

m)  that ne lsases for the Lands shall'be ametided or varied and no new lease
shall be granted prior to the Date of Closing without the Purchaser's prior
written approval, which approval shall not be unreasonably withheld: and

n}  the Vendor has full and absolute right and power fo transfer to the
Purchaser good and marketable title to the Lands, free and clear of anylien,
Claim, charge, encumbrance or interest, other than the Permitted
Encumbrances listed on Schedule “B”.

0) to the best of the Vendor's knowledge, there is not any hazardous or toxic
material, substance, contarninate or waste released into the environment or
deposited.or discharged or disposed of on or near the Property

7. DELIVERY OF DOCUMENTS

The Vendar covenants, within THREE (3) BUSINESS DAYS of the acceptance of
this Offer, v deliver to the Purchaser the following:

a) true and cormplete copies of any confracts (ncluding feases) affecling the
i.ands;

by  financial statements showing the revenus and expenses of the Lands for
the last completed fiscal vear of the Vendor:

%
Wurchaser Yendor
5 +
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c) monthly statements showing the revenue and expenses of the Lands for
stich manth following the most recent statement referred fo in subparagraph
b} until the month prior to geeeptance of this Offer:

d) a plan of survey or sutveyor's certificate of the Lands made or updated by
a qualified land surveyor within the last three years, i available:

@) copigs of any environmental audits or reports; engineering studies, soil
Teports, property appraisals and maintenance reports in possession of
sontrot of the Vendor for the Lands: and

) all development plans, architectural renderings, development permits,
architectural models and other material in possession or control of the
Vendor for development of the Lands.

8. COVENANTS
The Vendor covenants and agrees with the Purchiaser to-to nething to encumber
the Lands after the execution-of this Offer and while the sama is in-effect, :and wpon
the Date of Glosing of this transaction, the Vendor will deliver to the Purchaser a
registrable transfer of fitle, subject anly to-the permitted encumbrances listed on
Schedule "B" attached hereto, Such transfer shall be prepared at the expense of
the Vendor,

In connection with the inspection of the Lands and the investigations which the
Purchaser may determine to undertake, the Verdor agrees to permit and to obtain
the permission of any eccupant or manager of the Lands i allow the Purchaser
and its servants, agents and consultants to enter upon the Lands for such purpose
and 1o render such assistance as may be necessary, including letters of
authorization to obtain information relating thereto.

In order to fully apprise the Furchaser of the status-of the Lands, the Vendor heraby
authorizes and directs all municipal, provincial, federal and other authorities h aving
jurisdiction over the Lands, to conduct such inspections and provide the Purchaser
with-such information, certificates, clearances and statements relating thereto, as
the Purchaser may in writing request, all at the Purchaser's own expensa. The
Vendor agrees to execute specific autherizations in pursuance of thig paragraph
within TWO (2) BUSINEBS DAYS of request by the Purchaser. '

N

N\ Ppretiaser Vendag
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9. CLOSING DOCUMENTATION

FIVE (5) BUSINESS DAYS prior to the Date of Closing, the Vendor shall deliver to
the Purchaser's solicitor, in trust:

a) a duly executed registrable Transfer of Land conveying the Lands to the
Furchaser free and clear of all liens, charges, encumbiances whatsoever
save and except those permitted herein: :

'b)  duplicate certificates of tifle to the Lands:
c) a Vendor's Statement of Adjustment apgsrove-d by the Vendor;

dy arigingls of all documents as delivered in Paragraph 7 and an assignment’
of the same fe the extent that the Purchaser desires to assume the same;

) an assignment of all permits and licences that have been issued fo the.
Vendor that are necessary 1o operate the Lands:

f) the Vendor's undertaking to re-adjust on the Statement of Adjustments, if
necessary, after the Date of Closing; and '

g} such-ather documents as the Purchaser or his solisitors may reasonably
reguire to give effect to the intent of this Offer.

The aforesaid shall be delivered to the Purchaser's solicitor upon reasohable and
usual trust conditions which permitthe use of the transfer documentation upon the
Vendor's solicitor's receipt-of the difference between the balance due on the Date
of Closing and the estimated new mortgage proceeds, if applicable,

10.RISK

Untit the Date of Closing, the Lands shall be and remain at the risk of the Yendor,
In the event.of damage prior to completion- of the transaction-which is reagonably
likely to. cost more than FIFTY THOUSAND DOLLARS ($50,000.00) to repair, the
‘Purchaser shali have the right to-elect to take the proceeds of any insurance and
complete the purchase, or to terminate the Offer, whereupon it shall be entitled to
the return of any deposit monies with any interest earned thereon. In the event of
lesser damage, the Vendor shall repair such damage prior o the Dale of Closing
or shall ailow the Purchaser an abatement in the Purchase Price aqual to the
reasonable cost of such repair. In the event of any expropriaflon of all or part of
the Lands, or if the Vendor or Purchaser shall have any knowledge of any actual
or contemplated expropriation, the Purchaser shall have the right to elect io take
the proceeds of any such expropriation and complete the purchase, or to terminate

ARurchaser Vendor
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the Offer, whersupon it shall be entitled to the return of any deposit monies with
any intarest sarped thereon without deduction or setoff.

11.NOTICES

Any notices required or permitted to be given hereunder or any tender or delivery
of documents may be sufficiently givenr by delivery to thePurchaser atthe following
address: _

Trico Deveiopments {1890) Lid.,
10085 — 11 Avenue SW
Caigary, AB T2R 0G4
Attention: Wayne Chiu
and fo the Vendor at the following addiess:
Lamb Calgary Inc.
778 King Street West
Toronto, ON- M5V 1N6

Attention: Brad Lamb
Notice shall be deerned 1o be given upon actual =deiivery.

12.ASSIGNMENT

The Purchaser shall have the right to assign its interest in this Offer pravided
however that the Purchaser shall remain liable for the Purchaser's covenants ard
obligations herein until the Date of Closing. Such assignes then shall inherit all of
the Purchaser's rights and obligations under this Offer. This Offer shall extend to
and be binding upon and enure to the benefit of the parties hereto and their
respective syccessors and assigns.

13.FACSIMILE TRANSMISSION

Thig Offer or a counterpart hereof may be exacuted and transmitted by fax, with
transtission cotifirmed as complete, and if so, executed and transmitted, this Offer
shall be for all purposes as effective and binding upon such party as if such party
had delivered an originally executed document.

_ Purghser Veudor
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14, COMMISSION

It is mutually agreed and understood between the Purchaser and the Vendor that,
upon the completion of this puichase and sale fransaction there will be a
commission of FOUR PERCENT (4%) of the Purchase Price (hersinafter referred
to as the “Commission”) payable to Advent Commercial Real Estate Corp., which
shall be paid by the Vendor. The Vendor hereby authorizes Advent Commercial
Real Estate Corp. o/a NAI Adveritfo deduct the amount of this Commission from:.
any deposit monies paid by the Purchaser prior to remitting. the balance to it as
part of the sales settlement al the Date of Closing. In the eventthe depasit monies
do not cover Brokerage's Commission, the balance of the Commission due will be
payable to Advent Commercial Real Estate Corp. ofa NAI Advent by the Vendor
out of the sale proceeds.

15. AGENCY DISCLOSURE

The Brokerage hereby discloses to the Vendor and the Purchaser that the
Brokerage’s licensed associates are acting as facilitators by providing services fo
both parties in order to complete the transaction that do not require the exercise of
discretion or judgement or the giving of confidential advice or advocating.on behalf
of either o Purchaser or the Vendor. The parties further agree that the licensed
associate will disclose to both parties all facts known to the licensed associate that
materially affect or may materially affact the marketability or market value of ‘the
L.ands. -

OR

The Brokarage hereby discloses that it is acting as a sole agent for the Purchaser
in this transaction. The Vendor and Purchaser hereby acknowledge this
disclosure, : '

OR

The Brokerage hereby discloses that it is acting as a sole agent for the: Landlord

in this transaction. The Vendor amd Purchaser hereby acknowledge this
disclosure.

A}

~\Parchngee Yenilprg
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168. TIME
Specific times shall be in accordance with the system of standard or daylight
saving time in effect where the Lands are located. If the date for making of any
payment hereunder or the date for doing any act shall be a Saturday, Sunday or
holiday in the City of Calgary, such date shall be extended to the first business day
next following such date. "Business Day" means a day other than a Baturday,
Sunday, statutory or municipal holiday i the City of Calgary.

Time shall be of the essence in this Offer.

17. REFAULT BY PURCHASER

If thve Purchaser fails to fulfill its obligations in respect of the Date of Closing after
the conditions precedent have been fully satisfied as hereinbefore set out, through
no fault of the Brokerage, then the First Depesit and Second Deposit shall be
forfeited by the Purchaser to the Vendor as a genuine pre-estiimate by the Vendor
ard Purchaser of the liquidated damages thereby suffered by the Vendaor. If the
Purchaser fails to fulfill s obligations in respect of the delivery of the Secand
Deposit after the conditions precedent have been fully satisfied as hereinbefore
set out, through no fault of the Brokerage, then the First Depbsit stiall be forfeited
by the Purchiaser to the Vendor as a genhuing pre-estimate by the Vendor and
Purchaser of the liquidated damages thereby suffered by the Vendor, I either
instance this Offer shall be rendered null and void and the Vendor will have no
further claim against the Purchaser. It is understood that the forfeiture of the First
and/or Second Deposits will be split evenly between the Vendor and the
Brokesage.

18.EINTRAC REQUIREMENTS

As part of the closing proceduraes the Purchaser hereby dgrees to provide all such.
documentation and information, including identification to its council in order to
ensure compliance with the federal legislation of the Proceeds of Crime (Money
Laundering) and Terrorist Financing Act (Canada). :

19.800D8 & SERVICES TAX

it is understood that any Goods and Services Taxes (GST) payable on the

Purchase Prize of the Lands shalt be paid by the Purchaser and collectable by the

Vendor and are separate and in addifion to the Purchase Price. The Purchaser

intends to be a registrant for GST purposes on or before the ?'te'-nf Clasing. Itis
' L

\larehaser | Vendor
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understood by the parties hereto that if the Purchaser is a registrant for G&T
purposes at the Date of Closing, then the Purchaser may deliver to the Vendor a
statutory declaration stating the Purchaser's GST registration number and
confirming the Purchaser's registration in lisy of making the aforesaid payment of
G8T.

20.[RREVQCABLE DATE

This Offer shall be open for ac‘c%&:& by the V%ndof- and irrevocable by the
Purchaser untd 5:00 p.m. on the 5"\ day of \\ (1A A 2020.

™., BATED AT the Cily of Calgary, in the Provinge pf Alberta, .this/é_ day of
DIV B 2020, L

o

f: PURCHASER

PER

liv

o L WU
Authorgé’ﬂf’srgnanfu(ew\f

Wim/és

|

Purchager Viador
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ACCEPTANCE

We, the undersignad Vendor of the Lands, hereby accept the above Offer and
agree to complete the sale on the terms and conditions in the Offer and should we fail to
do s0, the Purchaser may, at its option, cancel the Offer and withdraw any deposit mories
or iake whatever remedies the Purchaser may have at law, including specific
performance, among othars.

Any deposit menies shall always apply firstly to pay the Commission and we
authorize Advent Commercial Real Estate Gorp. ofa NAI Advent to deduct froms any
deposit monies the Commission payahle.

We hereby irrevocably assign out of the proceeds of the sale atty unpaid balance
of the- Commission and we direct our soticitor fo pay the same to Advent Commercial Real
Estate Corp. ofa NAI Advent upon the completion of the sale. WE HERERY NOTIFY
BOTH THE PURCHASER AND OUR SOLICITOR OF THIS ASSIGNMENT.

DATED AT the City of Toronts; in the Provinge of Ontario, this L{ day of
2020.

:l
ot NSy N g

Signed in the presence of: VENDOR

oA~

DATE OF ACCEPTANCE

" Authorized Signature

This Offer was made (finalized) onw) Ywemv “| 2020 {the "Date of Acoeptance),

Initials of the person(s) who signed last.

I,

I‘@n};’chnsur | Vandor

614 12" Avenue 8F - Purchase and Sale Agresmant 11 b !



SCHEDULE

The "Lands"

Municipal Address

814 12" Avenue SE Calgary, Alberta

l.egal Description

Descriptive Plan 1710817

Blogk 76

Lof 46

Excepting Thereout All Mines And Minerals
Area: 0.561 Hectares {1,39 Acres) More Or Less

614 F2" Avenue SE - Purchase and Sale Agreesrent 12
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Regisiration #

NONE
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Permitted Encumbrances

Date

il i

Nature of Instrusent
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Confidential Appendix 1:

Orchard Agreement of Purchase and Sale (unredacted) and Estimated Recovery for the

Orchard Individual Lenders



101

[This Confidential Appendix 1 is redacted in its entirety and
subject to a request for a sealing Order]



TAB C
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Court File No.: CV-18-596204-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

THE HONOURABLE MR. ) TUESDAY, THE 22\P
)
JUSTICE HAINEY ) DAY OF SEPTEMBER, 2020
BETWEEN:

THE SUPERINTENDENT OF FINANCIAL SERVICES
Applicant

-and -

BUILDING & DEVELOPMENT MORTGAGES CANADA INC.

Respondent

APPLICATION UNDER SECTION 37 OF THE
MORTGAGE BROKERAGES, LENDERS AND ADMINISTRATORS ACT, 2006, S.O. 2006,
c. 29 and SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.0. 1990 c. C.43

ORDER
(Orchard Discharge Approval)

THIS MOTION, made by FAAN Mortgage Administrators Inc., in its capacity as Court-
appointed trustee (in such capacity, the “Trustee”), of all of the assets, undertakings and properties
of Building & Development Mortgages Canada Inc. pursuant to section 37 of the Mortgage
Brokerages, Lenders and Administrators Act, 2006, S.O. 2006, c. 29, as amended, and section 101
of the Courts of Justice Act, R.S.0. 1990, c. C.43, as amended, for an Order, inter alia, (i)
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confirming and approving the Trustee discharging the mortgages registered as instrument numbers
141 112 373 and 161 293 854 with the Alberta Land Titles Office, together with any related
instruments and personal property security registrations (collectively, the “Orchard
Discharges™), in connection with the Orchard Sale Transaction (as defined in the Nineteenth
Report (as defined below)) upon receipt of, or arrangements satisfactory to the Trustee made for
the receipt of, the BDMC Discharge Payment in accordance with the terms of this Order, and to
take any other steps necessary to facilitate the closing of the Orchard Sale Transaction, in its sole
discretion, (ii) authorizing the Trustee to make a distribution of an amount equal to 85% of the
Orchard Realized Property (as defined below) to the Orchard Individual Lenders (as defined in the
Nineteenth Report) pari passu to the Orchard Individual Lenders entitled to such funds, (iii)
sealing Confidential Appendix “1” to the Nineteenth Report, and (iv) approving the Nineteenth
Report and the activities of the Trustee set out therein, was heard this day by videoconference in
Toronto, in accordance with the changes to the operations of the Commercial List in light of the
COVID-19 pandemic;

ON READING the Nineteenth Report of the Trustee dated September 15, 2020 (the
“Nineteenth Report”), and on hearing the submissions of counsel for the Trustee, Chaitons LLP,
in its capacity as Representative Counsel, and such other counsel as were present, no one appearing
for any other person on the service list, as appears from the affidavit of service of Sean Stidwill
sworn September ®, 2020, filed:;

SERVICE AND INTERPRETATION

1. THIS COURT ORDERS that the time for service of the Notice of Motion, the Motion
Record, and the Nineteenth Report is hereby abridged and validated so that this Motion is properly

returnable today and hereby dispenses with further service thereof.

2. THIS COURT ORDERS that all capitalized terms used but not defined herein shall have

the meanings given to them in the Nineteenth Report.
ORCHARD DISCHARGES

3. THIS COURT ORDERS that execution and delivery by the Trustee, on behalf of BDMC,
and Olympia Trust Company of the Orchard Discharges to Lamb Calgary Inc. or its counsel in
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connection with the Orchard Sale Transaction upon receipt of, or arrangements satisfactory to the
Trustee made for the receipt of, the BDMC Discharge Payment is hereby approved, and that the
Trustee and Olympia Trust Company are authorized to take any other steps necessary to facilitate
the closing of the Orchard Sale Transaction, in their sole discretion, and further confirms that the
Trustee is permitted to take any of the foregoing actions or steps pursuant to the Order of this Court
dated April 20, 2018.

4, THIS COURT ORDERS that Lamb Calgary Inc. shall make the BDMC Discharge
Payment to the Trustee, on behalf of BDMC, concurrently with or, if concurrent payment is not

possible, as soon as is practicable following the closing of the Orchard Sale Transaction.
ORCHARD REALIZED PROPERTY

5. THIS COURT ORDERS that upon receipt by the Trustee, on behalf of BDMC, of the
BDMC Discharge Payment, such funds are and shall be deemed to be “Realized Property” as
defined in the Order of this Court dated June 26, 2018 (the “Orchard Realized Property”).

6. THIS COURT ORDERS that, as soon as is practicable upon receipt of the Orchard
Realized Property, the Trustee shall make a distribution to the Orchard Individual Lenders in an
amount equal to 85% of the Orchard Realized Property, pari passu to the Orchard Individual
Lenders entitled to such funds, in accordance with paragraph 3(b) of the Order of this Court dated
October 30, 2018, as amended by Orders of this Court dated November 28, 2018 and December
20, 2018.

SEALING

7. THIS COURT ORDERS that Confidential Appendix “1” of the Nineteenth Report shall
be sealed, kept confidential and not form part of the public record, but rather shall be placed,
separate and apart from all other contents of the Court file, in a sealed envelope attached to a notice
that sets out the title of these proceedings and a statement that the contents are subject to a sealing

order and shall only be opened upon further Order of the Court.



105

APPROVAL OF NINETEENTH REPORT AND ACTIVITIES

8. THIS COURT ORDERS that the Nineteenth Report and the Trustee’s activities described
therein are hereby approved.

AID AND RECOGNITION OF FOREIGN COURTS

9. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States to give
effect to this Order and to assist the Trustee and its agents in carrying out the terms of this Order.
All courts, tribunals, regulatory and administrative bodies are hereby respectfully requested to
make such orders and to provide such assistance to the Trustee, as an officer of this Court, as may
be necessary or desirable to give effect to this Order or to assist the Trustee and its agents in

carrying out the terms of this Order.

10. THIS COURT ORDERS that the Trustee be at liberty and is hereby authorized and
empowered to apply to any court, tribunal, regulatory or administrative body, wherever located,
for the recognition of this Order and for assistance in carrying out the terms of this Order, and that
the Trustee is authorized and empowered to act as a representative in respect of the within
proceedings for the purpose of having these proceedings recognized in a jurisdiction outside

Canada.
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THE SUPERINTENDENT OF FINANCIAL SERVICES -and - BUILDING & DEVELOPMENT MORTGAGES CANADA
INC.

Applicant Respondent
Court File No. CV-18-596204-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

Proceedings commenced at Toronto

ORDER
(Orchard Discharge Approval)

OSLER, HOSKIN & HARCOURT LLP
P.O. Box 50, 1 First Canadian Place
Toronto, ON M5X 1B8

Michael De Lellis (LSUC# 48038U)
Jeremy Dacks (LSUC# 41851R)

Tel: (416) 362-2111
Fax: (416) 862-6666

Lawyers for FAAN Mortgage Administrators Inc.,
in its capacity as Court-appointed Trustee of
Building & Development Mortgages Canada Inc.
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Building & Development Mortgages Canada Inc.




	Fusion_Solterra - Notice of Motion (DRAFT - August 19, 2020).pdf
	1. An Order (“Solterra Settlement Approval Order”) substantially in the form attached to the Motion Record, inter alia:
	(a) if necessary, abridging the time for service of this Notice of Motion and the Motion Record and dispensing with service on any person other than those served;
	(b) approving the Settlement Agreement dated as of July 22, 2020 (“Solterra Settlement Agreement”) among 2382917 Ontario Inc. (“Solterra Borrower”), the Trustee and Olympia Trust Company (“OTC”), with such minor amendments as the parties to the Solter...
	(c) directing the Solterra Borrower to pay $16,171,969 (the “Settlement Amount”)P0F P forthwith to the Trustee, on behalf of BDMC, in accordance with the terms of the Solterra Settlement Agreement (such funds, “Solterra Realized Property”);
	(d) approving and ratifying the execution of the Solterra Settlement Agreement by the Trustee and OTC and authorizing and directing the Trustee and OTC to comply with all of their obligations under the Solterra Settlement Agreement;
	(e) releasing, extinguishing, expunging and discharging all of the Solterra Borrower’s obligations to BDMC, OTC and the individual lenders (“Solterra Individual Lenders”) under the Solterra Loan Agreement (as defined below) and related security and ot...
	(f) declaring that the release agreement (“Release Agreement”) to be given to the Trustee, BDMC, OTC and each Solterra Individual Lender who loaned funds through BDMC or OTC to the Solterra Borrower pursuant to the Solterra Loan Agreement and all rela...
	(g) authorizing and directing the Trustee to make a distribution to the Solterra Individual Lenders, upon the delivery of the Trustee’s Certificate to the Solterra Borrower and following the filing of the Trustee’s Certificate with the Court, in an am...
	2. Such further and other relief as this Court may deem just.
	THE GROUNDS FOR THE MOTION ARE:
	Background
	1. Pursuant to the Order of the Court in respect of BDMC dated April 20, 2018 (“Appointment Order”), FAAN Mortgage Administrators Inc. was appointed as the Trustee, without security, of all of the assets, undertakings and properties of BDMC, including...
	2. The purpose of the Trustee’s appointment is to protect the interests of the members of the investing public who invested in syndicated mortgage loans made by BDMC in respect of certain real estate development projects secured by mortgages (typicall...
	3. To date, the Trustee has filed seventeen reports with the Court, which describe the Trustee’s activities in carrying out its mandate under the Appointment Order. In connection with this Motion, the Trustee is filing its Eighteenth Report to Court d...
	4. The First Report of the Trustee dated June 19, 2018 (“First Report”) described the need for certain interim stabilization measures, including, among other things, clarification related to the use of certain funds held in BDMC’s accounts, to allow t...
	5. The Interim Stabilization Order was issued by the Court on June 26, 2018 and, among other things, required the Trustee to hold, in a separate account, until further order of the Court (I) all funds held or received by the Trustee as a result of a r...
	6. The Second Report of the Trustee dated October 23, 2018 (“Second Report”) provided a further comprehensive update on the Trustee’s activities undertaken since the date of the First Report. The Second Report also contained information in support of ...
	7. The Realized Property Order was issued by the Court on October 30, 2018 and, among other things:
	(a) required the Trustee to distribute (when aggregated with previous distributions) 70% of the Realized Property;
	(b) required the Trustee to retain 30% of all Realized Property; and
	(c) authorized the Trustee to use the retained Realized Property to aid the Trustee in complying with the Appointment Order and in carrying out its mandate, as the Trustee, in its sole discretion, considered necessary or desirable for the administrati...
	8. On November 28, 2018, the Court granted the Braestone Settlement Approval Order, which approved, among other things, an amendment to the Realized Property Order that required the Trustee to distribute (when aggregated with previous distributions) 8...
	9. On December 20, 2018, the Court granted the Harlowe Settlement Approval Order, which approved, among other things, a further amendment to the Realized Property Order that required the Trustee to distribute (when aggregated with previous distributio...
	10. On November 22, 2019, the Trustee submitted its Thirteenth Report to Court in these proceedings, which provided a further comprehensive update on the Trustee’s activities and a status update for each project forming part of the Trustee’s mandate p...
	Overview of the Solterra Loan
	11. The Solterra Borrower and BDMC are parties to a loan agreement dated February 20, 2015 (as amended and/or supplemented, “Solterra Loan Agreement”)P1F P pursuant to which BDMC provided a syndicated mortgage loan (“Solterra Loan”) to the Solterra Bo...
	12. According to BDMC’s records, as at June 30, 2020, the total amount owing to the Solterra Individual Lenders in connection with the Solterra Loan Agreement was approximately $20.4 million, which is comprised of a principal balance, net of the Phase...
	13. The Solterra Loan was advanced for the development of Phase 3 and Phase 4 of the Solterra Project, which is located in Guelph, Ontario. Phase 3 was completed in late 2019 and construction of Phase 4 is ongoing;
	14. Proceeds from the Phase 3 home sales were sufficient to repay The Toronto-Dominion Bank (“TD”) in full in respect of its first priority loan registered on title to Phase 3 of the Property, and, accordingly, the Trustee was able to negotiate an ear...
	15. Phase 4 of the Solterra Project consists of 193 units, including 58 semi-detached homes and 135 single detached homes;
	16. As of June 2020, the sale of 82 units had been completed, 41 units had been sold (transactions pending) and 70 units remained unsold;
	17. The Solterra Borrower estimates that the Solterra Project will not be completed until 2028, which is seven years beyond when it was originally contemplated to be completed;
	18. In addition to the Solterra Loan, there is a first priority mortgage registered on title to the Property in favour of TD in the amount of $27 million. The Solterra Borrower has advised that there are currently no amounts owing to TD in respect of ...
	Reasons for the Solterra Settlement Approval Order
	21. Acceptance of the Solterra Offer would result in the Solterra Individual Lenders foregoing approximately $4,218,298 that would otherwise be payable under the Solterra Loan Agreement (as at June 30, 2020);
	26. Given the above considerations, and the receipt of overwhelmingly positive feedback from the Solterra Individual Lenders, the Trustee has accepted the Solterra Offer, executed the Solterra Settlement Agreement, and has brought a motion seeking thi...
	Solterra Settlement Agreement
	27. The Solterra Settlement Agreement provides for, in consideration for the payment of the Settlement Amount, the release and discharge on closing of all Solterra Loan Obligations and all Loan Encumbrances. The Solterra Settlement Agreement is condit...
	28. The Solterra Settlement Agreement also provides that the Solterra Borrower is to deliver a Release Agreement to the Trustee providing that the Solterra Borrower, on behalf of itself and the other Releasors, releases all of the Releasees (namely, t...
	29. If the Court grants the proposed Solterra Settlement Approval Order, then the settlement transaction set out therein will be effective upon the issuance by the Trustee of the Trustee’s Certificate certifying that, among other things, the Settlemen...
	30. Further, if the Solterra Settlement Approval Order is granted and the transaction closes in accordance with the terms of the Solterra Settlement Agreement, the Trustee intends to make a distribution to the Solterra Individual Lenders, following th...
	General
	31. The provisions of the MBLAA, including Section 37 thereof;
	32. The Appointment Order;
	33. The Realized Property Order;
	34. The Harlowe Settlement Approval Order;
	35. Rules 1.04, 1.05, 2.03, 3.02, 16, 37 and 41 of the Ontario Rules of Civil Procedure, R.R.O. 1990, Reg. 194, as amended;
	36. Sections 101 and 106 of the Ontario Courts of Justice Act, R.S.O. 1990, c. C.43 as amended;
	37. The inherent and equitable jurisdiction of this Honourable Court; and
	38. Such further and other grounds as counsel may advise and this Court may permit.
	1. The Eighteenth Report of the Trustee and the appendices thereto; and
	2. Such further and other evidence as counsel may advise and this Court may permit.

	Eighteenth Report (Fusion Settlement) (August 19, 2020).pdf
	INTRODUCTION
	PURPOSE OF THE EIGHTEENTH REPORT
	SCOPE AND TERMS OF REFERENCE
	OVERVIEW OF THE SOLTERRA LOAN
	BACKGROUND AND OVERVIEW OF THE SOLTERRA PROJECT
	OFFER AND FEEDBACK REQUEST
	SOLTERRA SETTLEMENT AGREEMENT
	CONCLUSION AND RECOMMENDATION
	Fusion Report signature page.pdf
	INTRODUCTION
	PURPOSE OF THE EIGHTEENTH REPORT
	SCOPE AND TERMS OF REFERENCE
	OVERVIEW OF THE SOLTERRA LOAN
	BACKGROUND AND OVERVIEW OF THE SOLTERRA PROJECT
	OFFER AND FEEDBACK REQUEST
	SOLTERRA SETTLEMENT AGREEMENT
	CONCLUSION AND RECOMMENDATION


	Fusion_Solterra - Settlement Approval Order (DRAFT - August 19, 2020).pdf
	1. THIS COURT ORDERS that the time for service of the Notice of Motion, the Motion Record and the Eighteenth Report is hereby abridged and validated so that this Motion is properly returnable today and hereby dispenses with further service thereof.
	2. THIS COURT ORDERS that all capitalized terms used but not defined herein shall have the meanings given to them in the Eighteenth Report or the Solterra Settlement Agreement, as applicable.
	APPROVAL OF THE SOLTERRA SETTLEMENT AGREEMENT
	3. THIS COURT ORDERS that (i) the Solterra Settlement Agreement be and is hereby approved in its entirety with such minor amendments as the Trustee and the other parties to the Solterra Settlement Agreement may agree upon to permit the completion of t...
	4. THIS COURT ORDERS AND DECLARES that upon the delivery of a Trustee’s certificate to the Borrower substantially in the form attached as Schedule “A” hereto (the “Trustee’s Certificate”) and the filing of a copy of the Trustee’s Certificate with the ...
	5. THIS COURT ORDERS AND DIRECTS the Trustee to file with the Court a copy of the Trustee’s Certificate as soon as practicable after delivery thereof to the Borrower.
	6. THIS COURT ORDERS AND DECLARES that upon the delivery of the Trustee’s Certificate to the Borrower and the filing of a copy of the Trustee’s Certificate with the Court, the Solterra Realized Property is and shall be deemed to be “Realized Property”...
	7. THIS COURT ORDERS that upon the registration in the Land Registry Office for Wellington (#61) of an Application to Register an Order in the form prescribed by the applicable Land Registry Office and attaching a copy of this Order and the executed T...
	8. THIS COURT ORDERS that upon the delivery of the Trustee’s Certificate to the Borrower and the filing of a copy of the Trustee’s Certificate with the Court, the release agreement in the form attached as Schedule “D” hereto (“Release Agreement”) to b...
	REALIZED PROPERTY
	9. THIS COURT ORDERS that, as of the date of this Order, the full amount of the Deposit (as defined in the Solterra Settlement Agreement) constitutes Realized Property as defined in the Interim Stabilization Order and shall be retained by the Trustee ...
	10. THIS COURT ORDERS that upon the delivery of the Trustee’s Certificate to the Borrower and the filing of a copy of the Trustee’s Certificate with the Court, the Trustee shall make a distribution to Solterra Individual Lenders in an amount equal to ...
	AID AND RECOGNITION OF FOREIGN COURTS
	11. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, regulatory or administrative body having jurisdiction in Canada or in the United States to give effect to this Order and to assist the Trustee and its agents in carrying ou...
	12. THIS COURT ORDERS that the Trustee be at liberty and is hereby authorized and empowered to apply to any court, tribunal, regulatory or administrative body, wherever located, for the recognition of this Order and for assistance in carrying out the ...
	1. Instrument No. WC439338 registered July 7, 2015 being a Charge in favour of Centro Mortgage Inc. (“Centro”) to secure the original principal amount of $6,400,000 (the “Centro Charge”).
	2. Instrument No. WC439363 registered July 8, 2015 being a Transfer of the Centro Charge to Centro and Olympia Trust Company (“OTC”).
	3. Instrument No. WC440515 registered July 20, 2015 being a Transfer of the Centro Charge to Centro and OTC.
	4. Instrument No. WC441840 registered July 31, 2015 being a Transfer of the Centro Charge to Centro and OTC.
	5. Instrument No. WC444070 registered August 24, 2015 being a Transfer of the Centro Charge to Centro and OTC.
	6. Instrument No. WC448618 registered October 7, 2015 being a Transfer of the Centro Charge to Centro and OTC.
	7. Instrument No. WC452383 registered November 16, 2015 being a Transfer of the Centro Charge to Centro and OTC.
	8. Instrument No. WC455057 registered December 9, 2015 being a Notice of Agreement Amending the Centro Charge to secure the principal sum of $10,400,000.
	9. Instrument No. WC455058 registered December 9, 2015 being a Transfer of the Centro Charge to Centro and OTC.
	10. Instrument No. WC457985 registered January 13, 2016 being a Transfer of the Centro Charge to Centro and OTC.
	11. Instrument No. WC459176 registered January 26, 2016 being a Notice of Agreement Amending the Centro Charge to secure the principal sum of $13,500,000.
	12. Instrument No. WC459978 registered February 3, 2016 being an Application to Change the name of Centro Mortgage Inc. to Building & Development Mortgages Canada Inc. (“BDMC”).
	13. Instrument No. WC460464 registered February 10, 2016 being a Transfer of the Centro Charge to BDMC and OTC.
	14. Instrument No. WC461676 registered February 26, 2016 being a Transfer of the Centro Charge to BDMC and OTC.
	15. Instrument No. WC462552 registered March 7, 2016 being a Transfer of the Centro Charge to BDMC and OTC.
	16. Instrument No. WC464003 registered March 29, 2016 being a Notice of Agreement Amending the Centro Charge to secure the principal sum of $16,100,000.
	17. Instrument No. WC465547 registered April 13, 2016 being a Transfer of the Centro Charge to BDMC and OTC.
	18. Instrument No. WC467760 registered May 5, 2016 being a Transfer of the Centro Charge to BDMC and OTC.
	19. Instrument No. WC468910 registered May 18, 2016 being a Notice of Agreement Amending the Centro Charge to secure the principal sum of $16,285,000.
	20. Instrument No. WC470918 registered June 7, 2016 being a Transfer of the Centro Charge to BDMC and OTC.
	21. Instrument No. WC473766 registered July 5, 2016 being a Transfer of the Centro Charge to BDMC and OTC.
	22. Instrument No. WC477566 registered August 10, 2016 being a Transfer of the Centro Charge to BDMC and OTC.
	23. Instrument No. WC481229 registered September 13, 2016 being a Transfer of the Centro Charge to BDMC and OTC.
	24. Instrument No. WC486491 registered November 3, 2016 being a Transfer of the Centro Charge to BDMC and OTC.
	25. Instrument No. WC493808 registered January 24, 2017 being a Notice of Agreement Amending the Centro Charge to secure the principal sum of $16,341,000.
	26. Instrument No. WC493809 registered January 24, 2017 being a Transfer of the Centro Charge to BDMC and OTC.
	27. Instrument No. WC520326 registered October 18, 2017 being a Postponement of the Centro Charge to a Charge in favour of The Toronto-Dominion Bank registered as Instrument No. WC520232.
	28. Instrument No. WC558269 registered January 4, 2019 being a Postponement of the Centro Charge to an Easement in favour of The Corporation of the City of Guelph registered as Instrument No. WC558267.
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	Orchard - Notice of Motion (DRAFT - September 15, 2020).pdf
	1. An Order (“Orchard Approval Order”) substantially in the form attached to the Motion Record, inter alia (capitalized terms used and not defined in this paragraph have the meanings ascribed to them below):
	(a) if necessary, abridging the time for service of this Notice of Motion and the Motion Record and dispensing with service on any person other than those served;
	(b) confirming and approving the Trustee and OTC discharging the Orchard Mortgages registered on title to the Property in respect of the Orchard Loans in connection with the Orchard Sale Transaction upon receipt of, or arrangements satisfactory to the...
	(c) authorizing the Trustee to make a pari-passu distribution of the Realized Property to be received from the Orchard Sale Transaction, net of the 15% administrative holdback required in accordance with paragraph 3(b) of the Realized Property Order, ...
	(d) sealing Confidential Appendix “1” to the Nineteenth Report until further order of the Court; and
	(e) approving the Nineteenth Report and the Trustee’s activities set out therein; and
	2. Such further and other relief as this Court may deem just.
	THE GROUNDS FOR THE MOTION ARE:
	Background
	1. Pursuant to the Order of the Court in respect of BDMC dated April 20, 2018 (“Appointment Order”), FAAN Mortgage Administrators Inc. was appointed as the Trustee, without security, of all of the assets, undertakings and properties of BDMC, including...
	2. The purpose of the Trustee’s appointment is to protect the interests of the members of the investing public who invested in syndicated mortgage loans made by BDMC in respect of certain real estate development projects secured by mortgages (typicall...
	3. To date, the Trustee has filed eighteen reports with the Court, which describe the Trustee’s activities in carrying out its mandate under the Appointment Order. In connection with this Motion, the Trustee is filing its Nineteenth Report to Court da...
	4. The First Report of the Trustee dated June 19, 2018 (“First Report”) described the need for certain interim stabilization measures, including, among other things, clarification related to the use of certain funds held in BDMC’s accounts, to allow t...
	5. The Interim Stabilization Order was issued by the Court on June 26, 2018 and, among other things, required the Trustee to hold, in a separate account, until further order of the Court (I) all funds held or received by the Trustee as a result of a r...
	6. The Second Report of the Trustee dated October 23, 2018 (“Second Report”) provided a further comprehensive update on the Trustee’s activities undertaken since the date of the First Report. The Second Report also contained information in support of ...
	7. The Realized Property Order was issued by the Court on October 30, 2018 and, among other things:
	(a) required the Trustee to distribute (when aggregated with previous distributions) 70% of the Realized Property;
	(b) required the Trustee to retain 30% of all Realized Property; and
	(c) authorized the Trustee to use the retained Realized Property to aid the Trustee in complying with the Appointment Order and in carrying out its mandate, as the Trustee, in its sole discretion, considered necessary or desirable for the administrati...
	8. On November 28, 2018, the Court granted the Braestone Settlement Approval Order, which approved, among other things, an amendment to the Realized Property Order that required the Trustee to distribute (when aggregated with previous distributions) 8...
	9. On December 20, 2018, the Court granted the Harlowe Settlement Approval Order, which approved, among other things, a further amendment to the Realized Property Order that required the Trustee to distribute (when aggregated with previous distributio...
	10. The Trustee indicated in its previous Reports that it continues to attempt to seek to maximize recoveries for Investors and to advance potential transactions related to various projects. Further, the structure, form and recovery associated with a ...
	11. In this regard, the Trustee has been advised that Lamb Calgary Inc. (the “Orchard Borrower”) is in possession of a signed agreement of purchase and sale (the “APS”) in respect of a sale (the “Orchard Sale Transaction”) of the properties located at...
	Confirmation and Approval of Discharge
	UThe Orchard Project
	12. The Orchard Project is an approved high-density, multifamily development site that spans approximately 1.4 acres in the downtown Calgary neighbourhood of Victoria Park. The proposed plan for the Orchard Project is a two tower, 20-story complex;
	13. Presently, the Property is being used as a surface parking lot, generating some rental income for the Orchard Borrower but at an amount that the Orchard Borrower advises is insufficient to cover the Property’s monthly carrying costs;
	UThe Orchard Loans
	14.  The Orchard Borrower and BDMC are parties to two loan agreements in respect of the Orchard Project: (i) a loan agreement dated January 23, 2014 (“Original Loan Agreement”); and (ii) a loan agreement dated April 16, 2016 (“Hybrid Loan Agreement”);...
	15. According to BDMC’s records, as at August 31, 2020, the total amount owing to the Original Individual Lenders in connection with the Original Loan Agreement was approximately $18.6 million (comprised of approximately $14.2 million in principal and...
	16. According to BDMC’s records, as at August 31, 2020, the total amount owing to the Hybrid Individual Lenders in connection with the Hybrid Loan Agreement was approximately $1.87 million (comprised of approximately $1.55 million in principal and app...
	17. The Original Individual Lenders hold a charge registered on title to the Property in third position, and the Hybrid Individual Lenders hold a charge registered on title to the Property in fourth position (together, the “Orchard Mortgages”);
	UPriority Mortgages
	18. In addition to the Orchard Loans, there are two additional mortgages registered on title to the Property that, as at August 31, 2020, in aggregate total $4.3 million of principal (and approximately $4.9 million including accrued interest) and are ...
	19. The principal balance of each priority mortgage is as follows: (a) Lanyard Investments Inc. (“Lanyard”) holds a first priority mortgage registered on title to the Property in the amount of $2.3 million (“Lanyard Mortgage”); and (b) BJL Properties ...
	20. BDMC and OTC, on behalf of the Original Individual Lenders and the Hybrid Individual Lenders, executed postponements in favour of the Priority Mortgages in connection with a refinancing that was completed in 2017, which have been registered on tit...
	21. The mortgages registered in favour of Lanyard and BJL are the only charges registered on title to the Property in priority to the Orchard Loans;
	22. Payments on the Lanyard Mortgage are now past due, and the mortgage is in default;
	UExecution of the APS by the Orchard Borrower
	23. The Trustee understands that in or around 2017, the funds available to the Orchard Borrower were exhausted and that certain companies related to the principal of the Orchard Borrower (the “Related Parties”) began advancing funds to the Orchard Pro...
	24. The Trustee has been advised by the Orchard Borrower that the Related Party Funding was used to both service the Lanyard Mortgage and to fund other project costs while the Orchard Borrower evaluated its options for the Orchard Project in light of ...
	25. With no meaningful improvement in the market for a development like the Orchard Project, and no near-term expectation of improvement, by late 2019 the Orchard Borrower determined that it was no longer willing to finance the Orchard Project and dec...
	26. In January 2020, without consulting the Trustee, the Orchard Borrower retained CBRE to list the Property for sale (the “Listing Agent”);
	27. In early June 2020, the Orchard Borrower presented the Trustee with a signed APS that it had entered into with Trico Developments (1990) Ltd. in respect of the Orchard Sale Transaction;
	28. The proposed Orchard Sale Transaction was subject to certain due diligence conditions, which the Trustee has been informed by the Orchard Borrower have now been satisfied;
	29. The Orchard Borrower entered into the APS without consulting the Trustee notwithstanding: (i) the purchase price was insufficient to repay the amounts owing to the Orchard Individual Lenders in full; and (ii) the APS required the Trustee to discha...
	30. A copy of the APS, redacted for certain financial information, is attached as Appendix “7” to the Nineteenth Report;
	31. A copy of the unredacted APS and information detailing the estimated recovery for Orchard Individual Lenders is included as Confidential Appendix “1” to the Nineteenth Report, which is subject to a request for a sealing order and described further...
	UTrustee’s Review of the APS and Consideration of Alternative Options
	32. Despite the foregoing, in order to determine the best possible outcome for the Orchard Individual Lenders in the circumstances, the Trustee proceeded to perform a review of the Orchard Sale Transaction;
	33. In August 2018, the Trustee had commissioned an independent real estate appraiser to provide an as-is appraisal of the Property (“Appraisal”), which reflects an appraised value that is significantly higher than the purchase price in the APS;
	34. As part of the Trustee’s review of the Orchard Sale Transaction, the Trustee engaged in discussions with its appraiser who advised that: (i) there has been limited development in the surrounding area; (ii) there have been relatively few land sale ...
	35. The Trustee also engaged in discussions with the Listing Agent as part of its review, who advised that the Property was marketed to approximately 80 prospective purchasers, spanning both local and national markets and both institutional and privat...
	36. The Trustee understands that the list of prospective purchasers included all known targets for the area including parties that had been active in the Alberta marketplace;
	37. Should the Orchard Sale Transaction be completed for the agreed upon purchase price, following repayment of amounts owing under the Priority Mortgages and other closing costs, there will be minimal proceeds available for distribution to the Orchar...
	38. In light of the modest recovery for the Orchard Individual Lenders, the Trustee considered whether there were any alternatives to the Orchard Sale Transaction that could have a more favourable result;
	39. The Trustee is of the view that the only alternative that could result in a more favourable outcome would have been a long-term hold by the Orchard Borrower until such time that the Calgary market could either support a higher price for a land tra...
	40. As noted above, the Orchard Borrower has advised that the Lanyard Mortgage is in default and, should the Orchard Sale Transaction not be completed, the Trustee understands that the Property could be sold pursuant to an enforcement proceeding, a pr...
	41. The Trustee and Representative Counsel are of the view that although the Orchard Sale Transaction only provides a modest recovery for the Orchard Individual Lenders, it offers the greatest opportunity for some recovery in the circumstances and, ac...
	UAdditional Priority Claims
	42. The Orchard Borrower provided the Trustee with a summary as of September 2020 of amounts in addition to the Priority Mortgages that it was of the view should be paid from the proceeds of the Orchard Sale Transaction in priority to the Orchard Loans;
	43. These amounts totaled approximately $2 million, and included, among other things, the Related Party Funding advanced to the Orchard Project to cover the carrying costs of the Property and other amounts and fees (the “Related Party Claim”);
	44. If the Related Party Claim was to be paid in full from the proceeds of the Orchard Sale Transaction in priority to the Orchard Loans, after repayment of the Priority Mortgages and other closing costs, there would be no funds available for distribu...
	45. The Trustee reviewed the Related Party Claim and indicated to the Orchard Borrower that it would not consent to such a payment in priority to the Orchard Loans and, after extensive negotiations between the parties, the Related Parties agreed to fo...
	46.  As a result of the above, the amounts that will be paid in priority to the Orchard Loans will be the Priority Mortgages, which as at August 31, 2020 total approximately $4.9 million including unpaid interest, and the remaining proceeds from the O...
	Proposed Distribution
	47.  In or around December 2016, in connection with the entering into of the Hybrid Loan Agreement, BDMC and OTC, on behalf of the Original Individual Lenders and the Hybrid Individual Lenders, entered into a pari-passu agreement (the “Pari Passu Agre...
	48. Pursuant to the Pari Passu Agreement, notwithstanding any provision contained in the security documentation governing the Original Loan Agreement or the Hybrid Loan Agreement, BDMC, on behalf of the Original Individual Lenders and the Hybrid Indiv...
	49.  Pursuant to the Pari Passu Agreement, despite the ranking of the Orchard Mortgages on title to the Property, the Orchard Individual Lenders were contractually bound to a pari passu ranking of their mortgages;
	50. Accordingly, the Trustee is of the view that a pari passu distribution of the BDMC Discharge Payment is the appropriate distribution methodology to the Orchard Individual Lenders in the circumstances;
	51. The proposed distribution on a pari passu basis would result in a de minimus dilution of the recovery to the Original Individual Lenders, which benefit from a charge registered on title to the Property securing the Original Loan prior to the mortg...
	52. Accordingly, the Trustee seeks to make a distribution of 85% of the BDMC Discharge Payment to be received from the Orchard Sale Transaction, which funds constitute Realized Property, to the Orchard Individual Lenders, on a pari passu basis, in acc...
	Approval of Report and Activities
	53. As part of the Orchard Approval Order, the Trustee seeks the Court’s approval of the Nineteenth Report and all of the actions, conduct and activities of the Trustee as set out therein;
	Sealing
	54. The following two-part test applies when determining whether a sealing order should be granted:
	(a) Is the order necessary to prevent a serious risk to an important interest, including a commercial interest, in the context of litigation because reasonably alternative measures will not prevent the risk?
	(b) Do the salutary effects of the order, including the effects on the right of civil litigants to a fair trial, outweigh its deleterious effects, including the effects on the right to free expression, which in this context includes the public interes...
	55. The unredacted APS and information detailing the estimated recovery for Orchard Individual Lenders contained in the Confidential Appendix filed in connection with this motion constitutes commercially sensitive information, which, if made public pr...
	56. There are no reasonable measures available to protect this information as an alternative to an Order sealing this information from the public record pending further Order of this Court; and
	57. The salutary effects of a sealing Order outweigh the deleterious effects, as the sealing Order would protect the interests of the Orchard Individual Lenders and their potential recoveries in these proceedings;
	General
	58. The provisions of the MBLAA, including Section 37 thereof;
	59. The Appointment Order;
	60. The Realized Property Order;
	61. The Harlowe Settlement Approval Order;
	62. Rules 1.04, 1.05, 2.03, 3.02, 16, 37 and 41 of the Ontario Rules of Civil Procedure, R.R.O. 1990, Reg. 194, as amended;
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